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Commenced on 15 June 2017 by Eastern Cape Traditional
Leadership and Governance Act, 2017: Commencement

[This is the version of this document from 1 May 2017 and
includes any amendments published up to 6 December 2024.]

ACT

To consolidate laws governing traditional leadership institutions in the Province, to provide for the
recognition of traditional communities, to provide for the establishment and recognition of principal
traditional councils, to provide for the establishment and recognition of traditional councils, to provide
for the recognition of traditional leaders, to provide for the functions of traditional leaders, to provide
for the removal of a traditional leader from office, to provide for the recognition of regents, to provide
for establishment of houses of traditional leaders, to provide for the repeal of certain laws; and to
provide for matters incidental thereto.

BE IT ENACTED by the Legislature of the Province of the Eastern Cape, as follows: —

Chapter 1
Definitions, application and interpretation of Act, guiding
principles and transformation of traditional authorities
into traditional councils and areas of jurisdiction

1. Definitions
In this Act, unless the context indicates otherwise—

“administrative area” means an area of jurisdictionunder the authority of headmanship or
headwomanship and within the jurisdictional area of a senior traditional leaderin accordance with
customary law;

“area of jurisdiction” means the area of jurisdiction defined for a kingship or queenship council,
principal traditional council, traditional counciland district or metropolitan municipality;

“chairperson” means a chairperson, or a deputy chairperson elected or designated in terms of section 9,
56 and 76, and includes an acting chairperson;

“Chief Magistrate” means a Chief Magistrate appointed in terms of the Magistrate Courts Act, 1944 (Act
No. 32 of 1944), and “Magistrate” has a corresponding meaning;

“code of conduct” means the code of conduct contained in Schedule 1;

“Commission” means the Commission established in terms of section 22 of the Traditional Leadership
and Governance Framework Act, 2003 (Act No. 41 of 2003) as amended,;
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"Constitution” means the Constitution of the Republic of South Africa, (1996);

“customary institution or structure” means those institutions or structures established in terms of
customary law;

“Department” means the Department responsible for Traditional Affairs in the Province;

“district municipality” means a district municipality as defined in the Local Government: Municipal
Structures Act, 1998 (Act No. 117 of 1998);

“executive committee” means an executive committee established in terms of section 56 or section 76 of
this Act;

“Framework Act” means the Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of
2003);

“Head of Department” means the Head of the Departmentresponsible for Traditional Affairs in the
Province;

“headman or headwoman” means a traditional leaderwho—

(a) is under the authority of, or exercises authority within, the area of jurisdictionof a senior traditional
leaderin accordance with customary law, and

(b) isrecognised as such in terms of section 23 of this Act;

“kingship or queenship” means a kingship or queenship established in terms of section 2A of the
Traditional Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003);

“kingship or queenship council” means a councilestablished in terms of section 2B of the Traditional
Leadership and Governance Framework Act, 2003 (Act No. 41 of 2003);

“Legislature” means the Legislature of the Provinceas defined in the Constitution;

“local house” means a local house of traditional leaders established in terms of section 48 of this Act;
“MEC” means the Member of the Executive Council responsible for Traditional Affairs in the Province;
“Minister” means the Minister responsible for traditional leadershipmatters;

“Premier” means the Premier of the Province;

“prescribed” means prescribed by the Premierby regulation in the Provincial Gazette;

“President” means the President of the Republic of South Africa;

“principal traditional council” means a councilestablished in terms of section 16 of this Act;

“principal traditional leader” means a person who has been recognised in terms of section 22 of this
Act;

“Province” means the Province of the Eastern Cape established by section 103 of the Constitution;
“Provincial Gazette” means the Provincial Gazette of the Province;

“Provincial Government” means the government of the Provinceof the Eastern Cape;

“Provincial House” means the House of Traditional Leaders established in terms of section 66 of this Act;

“regent” means any person who, in terms of customary law of the relevant traditional community, holds a
traditional leadershipposition in a temporary capacity until a successor to that position who is a minor, is
recognised as contemplated in section 25 of this Act;

“royal family” means the core customary institution or structureconsisting of immediate relatives of the
ruling family within a traditional community, who have been identified in terms of custom, and includes,
where applicable, other family members who are close relatives of the ruling family;
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“this Act” includes the regulations made in terms of this Act;

“traditional community” means a traditional community recognised as such in terms of section 2 of the
Framework Act;

“traditional council” means a councilestablished in terms of section 6;

“traditional leader” means any person who, in terms of customary law of the relevant traditional
community, holds a traditional leadershipposition, and is recognised in terms of the Framework Act, and
this Act; and

“traditional leadership” means the customary institution or structure, or customary system or
procedures of governance recognised, utilized or practiced by traditional communities.
2. Interpretation of the Act

(1) Any word or expression to which a meaning has been assigned in the Framework Act bears the
meaning so assigned, unless the context indicates otherwise.

(2) Nothing contained in this Act may be construed as precluding members of a traditional community
from addressing a traditional leader by the traditional title accorded to him or her by custom, but
such traditional title does not derogate from, or add anything to, the status, role and functions of a
traditional leader as provided for in this Act.

(3) Customs, tradition or customary laws relating to traditional leadership continue to operate, subject
to the Constitution, the Framework Act and this Act.

3. Guiding Principles

(1) The Province must respect, protect, and promote the institution of traditional leadership in
accordance with the Constitution of the Republic of South Africa, 1996.

(2) All institutions of traditional leadership established in accordance with customary law and customs
of traditional communities and recognised in this Act must be transformed and adapt customary
law and customs so as to comply with the Constitution, in particular by—

(a) preventing unfair discrimination;
(b) promoting equality; and

(c) seeking to progressively advance gender representation in the succession to traditional
leadership positions.

Chapter 2
Principal traditional leaders, traditional communities,
principal traditional councils and traditional councils

4. Recognition of traditional communities
(1) A community may be recognised as a traditional community if it—
(a) has a system of traditional leadership at a senior traditional leadership level;
(b) observes a system of customary law; and
(¢) has a minimum of five administrative areas.

(2) A community may, in writing, apply to the Premier to be recognised as a traditional community.
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(3) An application referred to in subsection (2) must contain a description of the community, including
the following particulars—

(a) anindication of the size of the community;
(b) the generally accepted name of the community;
(c) the name of the senior traditional leader under whose authority the community falls;

(d) the names of persons that the community regard as its leaders and their designation in terms
of applicable custom; and

(e) adescription of the area within which the community generally resides.
(4) The Premier must—
(a) upon receipt of an application referred in subsection (2), consult with the—
(i) the king or queen under whose authority the community falls;
(i) MEC;
(iii) relevant community;
(iv) local house in whose area of jurisdiction the community is located;
(v) Provincial House; and

(b) by notice in a local newspaper with wide circulation in the Province or by such other form of
communication as determined by him or her, invite interested parties to submit comments
on the application contemplated in subsection (2);

(c) consider the comments submitted to him or her in terms of paragraph (b) and take a decision
on whether to recognise the community as a traditional community or not; and

(d) reach a decision contemplated in paragraph (c) regarding the recognition of a community
within 12 months.

(5) Inthe event the Premier—

(a) approves the application, he or she must notify the relevant applicants, king or queen and
the community of his or her decision in writing within 60 days, and publish a notice in the
Provincial Gazette; and

(b) refuses the application, he or she must notify the relevant applicants, the king or queen and
the community of the reasons for the refusal in writing within 60 days after the decision
contemplated in subsection 4 (c)

(6) The Premier must issue a certificate of recognition to a community that has been recognised as a
traditional community.
5. Withdrawal of recognition of traditional community

(1) The Premier may, after consultation with the King or Queen and Provincial House, consider
withdrawal of the recognition of a traditional community as a traditional community where—

(a) the majority of administrative areas of a relevant traditional community request the Premier
in writing to withdraw its recognition as a traditional community;

(b) two or more traditional communities submit a written request for the reviewal of the
position of such communities that was or were divided or merged prior to 1994 in terms of
applicable legislation; or

(c) two or more recognised traditional communities wish to be merged into a single traditional
community.
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(2) The Premier must, before a withdrawal of the recognition of a traditional community, consult with

the—

(a)
(b)
(b)
©
(d)

king or queen under whose authority the community falls;

MEC

relevant community;

local house in whose jurisdictional area the community is located; and

Provincial House;

(3) The Premier must consider a request referred to in subsection (1) (a-c) and must, subject to the
provisions of this Act, grant or refuse a request for withdrawal of recognition of a traditional
community or communities.

(4) Where the Premier has decided to grant or refuse a request, he or she must advise such community
or communities and the king or queen of his or her decision in writing.

(5) Where the Premier has decided to grant a withdrawal of recognition or merger he or she must,
by notice in the Provincial Gazette, withdraw the recognition of the community or merger of the
relevant communities.

(6) The notice referred to in subsection (5) must also provide for the withdrawal of the recognition of
the traditional council established in terms of section 6 for such traditional community.

6. Establishment and recognition of traditional councils

(1) A traditional community that has been recognised as a traditional community in terms of section 4
of this Act must establish a traditional council in terms of subsection (2).

@ @

(b)

©
(d)

The number of members of a traditional council consists of the number of members as
determined by the Premier by the formula published by notice in the Provincial Gazette after
consultation with the Provincial House.

The members of a traditional council must comprise of—

(i) 60% traditional leaders and members of the traditional community selected by the
senior traditional leader of the relevant traditional community; and

(ii) other members of the traditional community who are democratically elected as
prescribed for a term of five years, aligned with the term of office of the National
House and Provincial House of Traditional Leaders, and who must constitute 40% of
members of the traditional council.

At least one third of members of a traditional council must be women.

Where it has been proved that an insufficient number of women are available to participate
in a traditional council, the Premier may, by notice in the Provincial Gazette, determine a
lower threshold regarding the particular traditional council than that required by paragraph

(©).

(3) A member of a traditional council must be a person who—

(@)
(b)

©
(@

is 18 years and above;

has not been convicted of an offence and sentenced to more than 12 months' imprisonment
without the option of a fine;

is not an unrehabilitated insolvent;

is a South African citizen; and

By LawLibrary, AfricanLII, the Judicial Institute for Africa, and Laws.Africa. Share widely and freely. 5


https://lawlibrary.org.za
https://africanlii.org
https://law.uct.ac.za/jifa
https://edit.laws.africa/widgets/pdf-attribution

Eastern Cape Traditional Leadership and Governance Act, 2017 (Act 1 of 2017) Eastern Cape, South Africa

(e) is ordinarily resident within the jurisdiction of the traditional council.

(4) A senior traditional leader must submit the names of the members of the traditional council and
the particulars of the establishment of that traditional council in terms of subsection (1).

(5) If the Premier is satisfied that this section and section 3 of the Framework Act have been complied
with, he or she must, by notice in the Provincial Gazette, recognise a traditional council and, after
consultation with the community concerned, determine the area of jurisdiction.

(6) The seat of the traditional council shall be at the place selected by the chairperson in consultation
with members of the traditional council, within the area of jurisdiction of a relevant traditional
council and, in case of a dispute, the matter must be referred to the principal traditional leader,
king or queen, or Provincial House for intervention.

7. Term of office for members of traditional council and oath of office

(1) A member of a traditional council holds office for a period of five years and is eligible for re-
election.

(2) A member of a traditional council must, before assuming office, make and subscribe to an oath or
solemn affirmation as prescribed, before a Magistrate.

(3) Members of the traditional council must be sworn in within 30 days from the date of which the
results of the elections have been published in the Provincial Gazette.

(4) In the event that the incoming members cannot be sworn in within the stipulated 30 days, the
senior traditional leader concerned must apply for extension to the Premier.
8. Functions of traditional council
(1) The functions of a traditional council are to—
(a) administer the affairs of a traditional community in accordance with customs and tradition;
(b) assist, support and guide traditional leaders in the performance of their functions;
(c) work together with municipalities in the identification of community needs;

(d) facilitate the involvement of a traditional community in the development or amendment of
the integrated development plan of a municipality in whose areas that community resides;

(e) recommend, after consultation with the relevant local house and the Provincial House
of Traditional Leaders, appropriate interventions to Government that will contribute to
development and service delivery within the area of jurisdiction of the traditional council;

(f) participate in the development of policies and by-laws at local level;

(g) participate in the development of programmes of municipalities and of the provincial and
national spheres of government;

(h) promote the ideals of co-operative governance, integrated development planning,
sustainable development and service delivery;

(i) promote indigenous knowledge systems for sustainable development and disaster
management;

(j) alert the relevant municipality of any hazard or calamity that threatens the area of
jurisdiction of the traditional council in question, or the well-being of people living in such
area of jurisdiction, and to contribute to disaster management in general;

(k) share information and co-operate with other traditional councils;
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(1) perform the functions conferred by customary law, customs consistent with the Constitution,
and legislation;

(m) uphold the values of the traditional community; and
(n) promote social cohesion within the traditional community.
(2) A traditional council must—
(a) keep proper records;
(b) have its financial statements audited;
(c) disclose the receipt of gifts with a value in excess of the amount determined by the Premier;

(d) disclose the value of gifts from a single source which cumulatively exceed the amount
determined by the Premier in one calendar year;

(e) co-operate with any structure established in terms of any legislation and operating within
the jurisdiction of a traditional council; and

(f) adhere to the code of conduct.
(3) A traditional council must#

(a) co-operate with members of a ward committee established in terms of section 73 of the Local
Government: Municipal Structures Act, 1998 (Act No. 117 of 1998); and

(b) convene at least two meetings a year with members of the traditional communities under its
jurisdiction to give account of the activities and finances of the traditional council.

(4) A traditional council and its resources must not be used to promote or prejudice the interest of any
political party.
9. Designation of chairperson
(1) The members of a traditional council must, from amongst themselves—
(a) designate the senior traditional leader as the chairperson of a traditional council; or

(b) where there is no senior traditional leader in the traditional council, designate a headman
or headwoman as the chairperson until such time that a senior traditional leader has been
designated.

(2) The member designated in terms of subsection (1) must serve as the chairperson for a period of five
years.

(3) A traditional council may—

(a) in the event that the chairperson is unable to serve as such, designate any other member as
the chairperson; or

(b) in the event that the chairperson is absent from a meeting of a traditional council, designate
any other member as the chairperson.
10. Disqualification as a member of a traditional council
(1) No person is eligible to become a member of a traditional council if he or she—
(a) isnot a South African citizen;
(b) is an unrehabilitated insolvent;

(c) is of unsound mind and has been so declared by a competent court;
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(d) isnot an ordinary resident within the area of the relevant traditional council;

(e) isunder the age of 18 years;

(f) is or becomes a full-time member of the municipal council;

(g) is or becomes a full-time member of the Provincial Legislature or National Assembly;
(h) 1is appointed as a permanent delegate in the National Council of Provinces;

(i) iselected or becomes a full-time member of the local, Provincial or National House of
Traditional Leaders; or

(j) in case of a traditional leader, his or her recognition as a traditional leader has been
withdrawn.

11. Vacation of seats and the filling of vacancies of traditional council

M

@

©)

“4)

The seat of a member of a traditional council becomes vacant if he or she—
(a) dies;
(b) ceases to be a South African citizen;

(c) fails to attend three consecutive meetings of the traditional council without an apology or
special leave;

(d) isabsent from a traditional community for a period longer than six months without the
special leave of the traditional council;

(e) tenders his or her resignation;
(f) is found guilty of misconduct in term of section 31; or

(g) is convicted of an offence and liable to imprisonment for a period of twelve months or more
without the option of a fine;

(h) has been removed from office in terms of the code of conduct; or
(i) is a selected member and he or she has been removed in terms section of 24 of this Act.

Where a vacancy occurs in terms of subsection (1), such vacancy must be filled within ninety days
of the vacancy occurring from the category from which the vacancy arose: Provided that a vacancy
which occurs 6 months prior to the end of the term of office of such a traditional council shall not
be filled.

A member appointed to fill a vacancy in terms of subsection 2 holds office for the remainder of his
or her predecessor's term of office.

The filling of vacancies must be facilitated by the Department in accordance with the regulations.

12. Meetings of traditional councils

M

@

©)

“4)

Meetings of traditional councils must be held in accordance with such procedures and requirements
as it may determine: Provided that meetings of traditional councils must be held at least once every
two months.

Decisions of traditional council meetings must be taken by a general consensus, and where
consensus cannot be reached, by majority votes of fifty percent plus one of the total members.

The chairperson may by notice, and must when required by the Premier or at least one-third of the
total number of members of the traditional council

A special meeting must only consider the business specified in the notice of such special meeting.
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(5) The chairperson of the traditional council must give notice to every member—
(a) of the date and time of an ordinary meeting; and

(b) of the date and time of a special meeting and he or she must specify the purpose of such
special meeting.

(6) A traditional council may make rules for regulating the proceedings and for preserving order
at meetings of the traditional council or any committee, including powers to exclude offending
members.

(7) The chairperson of a traditional council must ensure that minutes of meetings of the traditional
council are kept.
13. Minutes of meetings

(1) A traditional council must keep minutes of its meetings in which the following must be recorded—
(a) the date, time, and place of a meeting;
(b) the names of the members present;
(c) asummary of every decision taken at a meeting; and
(d) the signature of each member present in a meeting.

(2) A copy of minutes must be forwarded to the Department within fifteen days after a meeting.

14. Staff of traditional council

(1) The Head of Department may appoint such staff as may be necessary to perform the functions
assigned to a traditional council in terms of this Act or any other law.

(2) Staffreferred to in subsection (1) must be appointed on such conditions, including remuneration,
as may be determined by the Public Service Act, 1994, Act No. 103 of 1994).

(3) The Head of the Department may second any officer or employee in his or her Department to assist
the traditional council in the execution of its functions, and may, after consultation with the senior
traditional leader of the relevant traditional council, withdraw such secondment at any time.

15. Admission of individual into existing traditional communities

(1) Any person may, after following the customary rules of a particular community, be admitted into a
traditional community.

(2) No person may be refused the right to reside in an area of any traditional community, unless there
are justifiable grounds for such refusal.
16. Establishment and recognition of principal traditional councils

(1) Where a principal traditional leader has been recognised in terms of section 22 of this Act, the
Premier must establish a principal traditional council.

(2) (a) A principal traditional council consists of the number of members as determined by the
Premier, after consultation with the principal traditional community concerned, by a formula
published by notice in the Provincial Gazette.

(b) At least a third of the members of the principal traditional council must be women.

(c) Where there is an insufficient number of women available to participate in a principal
traditional council, the Premier may, by notice in the Provincial Gazette, determine a lower
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threshold regarding the particular principal traditional council than that required by
paragraph (b).

(d) The members of a principal traditional council comprises—

(i) 60% of senior traditional leaders, including the principal traditional leader who is an
ex-officio member and chairperson, and members of the principal traditional council
selected by the principal traditional leader in terms of that community's custom,
taking into account the need for overall compliance with paragraph (b); and

(i) 40% of members elected democratically by an electoral college consisting of senior
traditional leaders who fall under the principal traditional council.

(e) The members referred to in paragraph (d) are elected from amongst persons nominated by
each of the traditional councils falling under the jurisdiction of the principal traditional
community, with each traditional council nominating two candidates.

The term of office for a member of a principal traditional council is five years and is aligned to the
term of office of the Provincial House.

A principal traditional council meets at the principal traditional leader's great place or at any place
to be determined by the principal traditional leader.

Quorum of the principal traditional council is the majority of the total number of members of the
principal traditional council.

A principal traditional council must elect one of its members as a deputy chairperson who will act
as the chairperson in the absence of the principal traditional leader.

A principal traditional council must meet once every three months, but the principal traditional
leader may, in consultation with the Premier, call a special meeting of the principal traditional
council as he or she considers necessary.

A principal traditional leader must give notice of not less than seven days for holding a special
meeting to members of the principal traditional council.

A member of a principal traditional council vacates his or her office if—
(a) he or she ceases to be a South African citizen,;

(b) he or she has been convicted of an offence and sentenced to imprisonment for more than 12
months without the option of a fine;

(c) he or she tenders his or her resignation;

(d) he or she becomes impaired to the extent that he or she is unable to carry out his or her
duties as a member of the principal traditional council;

(e) the period for which the member was elected or selected, as the case may be, has expired; or
(f) he or she is disqualified in terms of this Act.

If a member of a principal traditional council dies or vacates his or her seat before the expiry of
his or her term of office, such a vacancy must be filled in a manner envisaged in this Act, within a
period of ninety days of the vacancy occurring.

A member appointed to fill a vacancy in terms of subsection (10) holds office for the remainder of
his or her predecessor's term of office.

A person may not be selected or elected as a member of a principal traditional council if that person

(a) isnot a South African citizen;

(b) isunder 18 years of age;
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has been convicted of an offence in respect of which he or she was sentenced to
imprisonment for more than 12 months without the option of a fine;

is an unrehabilitated insolvent or has entered into a compromise with his or her creditors;
is of unsound mind and has been so declared by a competent court;

is or becomes a member of a municipal council;

is elected as member of the Provincial Legislature;

is appointed as a member of the National Assembly;

is elected as a permanent delegate in the National Council of Provinces; or

is elected to, or appointed in a full-time position in any House of traditional leaders.

17. Functions of principal traditional councils

(1) A principal traditional council must—

(@)
(b)

©

(@

(e)

(®)

administer the affairs of the principalship in accordance with customs and tradition;

assist, support and guide senior traditional leaders and traditional councils falling within the
jurisdiction of the relevant principalship in the performance of their functions;

assist the principal traditional leader in performing customary functions in relation to the
recognition of senior traditional leaders, where applicable;

mediate in disputes between senior traditional leaders falling within the jurisdiction of the
principalship;

promote unity between traditional communities falling under the jurisdiction of the
principalship; and

assist the principal traditional leader in performing his or her roles and functions conferred
upon him or her by the in terms of the regulations issued.

(2) A principal traditional council is required to—

(@)
(b)
©
(d)
(e)

keep proper records;

have its financial statements audited;
disclose the receipt of gifts;

adhere to the code of conduct; and

advise and support all traditional councils falling under the jurisdiction and authority of the
principal traditional leader.

(3) A principal traditional council and its resources must not be used to promote or prejudice the
interest of any political party.

18. Meetings of traditional leaders

(1) A principal traditional leader may, once in three months, convene a meeting with senior traditional
leaders and headmen or headwomen who fall under his or her jurisdiction, to discuss matters
affecting traditional communities.

(2) A senior traditional leader and headmen or headwomen who fall under the jurisdiction of a
principal traditional leader must, once in three months, table reports of meetings held in their
respective communities in the meeting referred to in subsection (1).
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A senior traditional leader must, once per quarter, convene one meeting with each headman or
headwoman at the headman or headwoman's seat.

A senior traditional leader must table a report of the meetings that he or she has with headman or
headwoman in the meeting of the traditional council.

A headman or headwoman must convene one meeting per month with community members that
fall under his or her jurisdiction to deal with issues that affect members of the community.

A headman or headwoman must table a report on the meetings he or she has held with the
community members in the meeting with a senior traditional leader.

Chapter 3
Partnership and governance

19. Partnership between municipalities and traditional leadership institutions

M

@

©)

The Provincial Government may promote partnership between municipalities and all traditional
leadership institutions.

Any partnership envisaged in subsection (1) must be based on the principles of mutual respect and
recognition of the status and roles of the respective parties.

A traditional council may enter into a service delivery agreement with a municipality in accordance
with the Local Government: Municipal Systems Act, 2000 (Act No. 32 of 2000), and any other
applicable legislation.

20. Support and capacity development of king or queen's councils, principal traditional
councils and traditional councils

@

@

The Department may adopt measures to support and strengthen the capacity of a king or queen's
council, principal traditional councils and traditional councils within the Province to fulfil their
functions.

The Department must—

(a) assess the training needs of the members of such king's or queen's, principal traditional
councils or traditional councils; and

(b) provide or cause training to be provided to the members of king's or queen's councils,
principal traditional councils or traditional councils.

Chapter 4
Traditional leadership positions

21. Recognition of traditional leadership positions

The following traditional leadership positions are recognised—

(@)
(b)
©
(d

kingship or queenship;
principal traditional leadership;
senior traditional leadership; and

headmanship or headwomanship.
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22. Recognition of principal traditional leader
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The Premier must recognise a person as a principal traditional leader where, pursuant to an
investigation conducted in terms of section 25 (2) of the Traditional Leadership and Governance
Framework Act, the Commission recommended that a paramountcy does not qualify to be
recognised as a kingship or queenship and—

(a) the paramountcy has been vacant from 1 February 2010; or
(b) the king or queen who had permanently occupied the position, dies.

If any of the circumstances referred to in subsection (1) (a) and (b), become applicable, the Premier
must request members of the royal family concerned to identify a suitable person in terms of
section 23 as a principal traditional leader.

The Premier must recognise a person identified by the royal family as a principal traditional leader
in terms of subsection (1) and must at the same time recognise the community as a principal
traditional community.

23. Recognition of a traditional leader

M

@
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Whenever a position of a traditional leader is to be filled—
(a) the relevant royal family must, within 14 days after the position becomes vacant—

(i) identify a person who qualifies in terms of customs of the relevant traditional
community, to assume the position in question after taking into account whether any
grounds referred to in section 24 (1) apply to that person; and

(i) through the relevant customary structure, inform the Premier of the particulars of the
person identified to fill the position and of the reasons for the identification of that
person; and

(b) (i) the Premier must, subject to subsection (5) by notice in the Provincial Gazette, invite
comments on the intended recognition of the person identified by the royal family as
a traditional leader; and

(ii) comments contemplated in subsection (b)(i), must be submitted within 21 days of the
date of the publication of the notice.

The Premier must, within 60 days of the publication of the notice, consider and decide on the
comments contemplated in subsection (1) (b) (ii) and, should circumstances permit, recognise a
person identified by the royal family as a traditional leader.

Before the notice referred to in subsection (1) (b) is published, the Premier must inform the
Provincial House in writing of the particulars of a person identified.

The Premier must, within 30 days after the date of recognition, issue to the person who has been
identified in terms of subsection (1) (a), a certificate of recognition.

Where the Premier has received evidence or an allegation that the identification of a person
referred to in subsection (1) was not done in accordance with provisions of this Act, the Premier
may refer the matter to-

(a) the King or Queen;
(b) Provincial House for its recommendation; or
(c) may refuse to issue a certificate of recognition; and

(d) must refer the matter back to the royal family for reconsideration and resolution where the
certificate of recognition has been refused.
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(6) Where the matter which has been referred back to the royal family for reconsideration and
resolution in terms of subsection (5) (c) has been reconsidered and resolved, the Premier must
recognise the person identified by the royal family if he or she is satisfied that the reconsideration
and resolution has been done in accordance with law.

(7) Where the matter which has been referred back to the royal family for reconsideration and
resolution in terms of section (5) (d) cannot be resolved, such matter must be referred to the King
or Queen and the Provincial House of Traditional Leaders, which must seek to resolve the matter in
accordance with its internal rules and procedures.

(8) (a) Atraditional leader is deemed to retire from office upon his or her written request for
retirement to the Premier.

(b) On retirement, a traditional leader ceases to be recognised in terms of this Act.
(10) A traditional leader assumes office on the date on which he or she is recognised by the Premier.

(11) In case of a newly recognised traditional community, a person may only be recognised as a
senior traditional leader: Provided that such a traditional community has at least five or more
administrative areas.

(12) Headmen or headwomen may only be appointed for an administrative area of a traditional
community with not less than 200 households.
24. Removal of a traditional leader

(1) A traditional leader may, subject to the provisions of the Promotion of Administrative Justice Act,
2000 (Act No. 3 of 2000), be removed from office on the grounds of—

(a) conviction for an offence with a sentence of imprisonment for more than 12 months without
an option of a fine, however, removal is limited to the incumbent;

(b) physical incapacity based on acceptable medical evidence or mental infirmity declared by a
competent court;

(c) wrongful appointment or recognition;
(d) breach of the code of conduct;
(e) misconduct as contemplated in section 31; or
(f) adecision of the Premier on the recommendations of the Provincial Committee.
(2) Whenever any of the grounds referred to in subsection (1) (a)-(e) come to the attention of—

(a) aroyal family, such royal family may recommend the removal of a traditional leader and,
within a reasonable time, furnish the Premier with the particulars of a traditional leader
concerned and reasons for such recommendation; or

(b) any person, such person must inform the Premier and the Premier must—

(i) refer the matter to the royal family under whose jurisdiction the senior traditional
leader or headman or headwoman falls, for investigation, a recommendation, and a
report thereon; and

(i) consider the report and act in terms of subsection (3).

(3) Where it has been recommended by a royal family to remove a traditional leader in terms of
subsection (2), the Premier must—

(a) advise the relevant traditional leader of such a recommendation and, in writing, call upon
such a traditional leader to make representations to him or her as to why he or she may not
be removed,;

By LawLibrary, AfricanLII, the Judicial Institute for Africa, and Laws.Africa. Share widely and freely. 14


https://resolver.laws.africa/resolve/akn/za/act/2000/3
https://lawlibrary.org.za
https://africanlii.org
https://law.uct.ac.za/jifa
https://edit.laws.africa/widgets/pdf-attribution

Eastern Cape Traditional Leadership and Governance Act, 2017 (Act 1 of 2017) Eastern Cape, South Africa

“4)

(b) consider the representations submitted to him or her, and if he or she decides to remove such
a traditional leader, he or she must withdraw the certificate of recognition;

(c) inform the royal family concerned, the affected traditional leader and the Provincial House of
his or her decision to remove or not to remove such a traditional leader; and

(d) publish a notice with particulars of the removed traditional leader in the Provincial Gazette.

Where a traditional leader has been removed from office, a successor in terms of custom may
assume the position, role and responsibilities, in terms of this Act.

25. Recognition of regent

@

@)
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©)
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The Premier must, where he or she has been advised by the royal family that it has identified—

(a) the successor to the position of king or queen, principal traditional leader, senior traditional
leader or headman or headwoman who is still regarded as a minor in terms of applicable
customary law or customs; or

(b) aperson who may in terms of applicable customary law or customs serve as a regent in
respect of the position for which the successor has been identified until the successor has
been recognised in terms of this Act, within a reasonable time, by notice in the Provincial
Gazette, recognise the person identified in terms of paragraph (b) as a regent.

The Premier must, before a notice recognising a regent is published in the Provincial Gazette, inform
the Provincial House of such recognition.

The Premier must, within a period of thirty days after the date of publication of the notice
recognising a regent, issue to the person who is identified in terms of subsection (1) (a), a certificate
of recognition.

The Premier must review the recognition of a regent—
(a) atleast once every three years; or
(b) immediately after the successor has attained the age of majority.

Where there is evidence or an allegation that the identification of a person as regent was not done
in accordance with customary law or customs, the Premier—

(a) may refer the matter to the Provincial House for its recommendation; or
(b) may refuse to issue a certificate of recognition; and

(c) must refer the matter back to the royal family for reconsideration and resolution where the
certificate of recognition has been refused.

Where the matter which has been referred back to the royal family for reconsideration and
resolution in terms of subsection (5) (c) has been reconsidered and resolved, the Premier

must recognise the person identified by the royal family, if the Premier is satisfied that the
reconsideration and resolution by the royal family have been done in accordance with customary
law.

As soon as the successor to the position of a traditional leader ceases to be minor in terms of the
law, the regent recognised in terms of subsection (1) (b) must relinquish his or her position as a
regent within 90 days from the date on which the minor attains majority, and the rightful heir must

(a) in the case of a king or queen, be recognised by the President in terms of section 9 (1) (b) of
the Framework Act; or

(b) in the case of a principal traditional leader, senior traditional leader or headman or
headwoman, be recognised by the Premier in terms of this Act.
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(8) Where a regent has been recognised in respect of the position of a king or queen, the Premier must
inform the President and the Minister—

(a) of the particulars of the regent;
(b) when the regent is supposed to relinquish his or her position as a regent;
(c) of the date to review the regent capacity; and

(d) of the withdrawal of the recognition of the regent.

26. Person acting as king or queen, principal traditional leader, senior traditional leader
or headman or headwoman

(1) The royal family must identify a suitable person in terms of customary law and customs to act as a
traditional leader where—

(a) asuccessor to the position of a traditional leader has not been identified by the royal family
concerned;

(b) the identification of a successor to the position of king or queen, principal traditional leader,
senior traditional leader or headman or headwoman is being considered and not yet resolved;
and

(c) aking or queen, principal traditional leader, senior traditional leader or headman or
headwoman as the case may be, is absent from his or her area of jurisdiction for a period of
more than six months due to—

(i) illness;
(ii) study purposes; or
(iii) any other lawful purpose.
(2) The Premier must, where the royal family has informed him or her of—

(a) the particulars of the person so identified to act as a king or queen, principal traditional
leader, senior traditional leader or headman or headwoman; and

(b) the reason for the identification of that person, by notice in the Provincial Gazette, recognise
an acting king or queen, principal traditional leader, senior traditional leader or headman or
headwoman.

(3) Before a notice recognising an acting king or queen, principal traditional leader, senior traditional
leader or headman or headwoman is published in the Provincial Gazette, the Premier must inform
the Provincial House of such recognition.

(4) The Premier must, within 30 days after the date of publication of the notice recognising the acting
king or queen, principal traditional leader, senior traditional leader or headman or headwoman,
issue a certificate of recognition to the person so identified.

(5) The Premier must review an acting appointment of an acting traditional leader every three years to
establish whether the acting appointment is still necessary.

(6) The procedure for the removal of an acting person shall be in terms of section 24.

(7) Where an acting person has been recognised in respect of the position of a king or queen, or
principal traditional leader, the Premier must inform the President of the—

(a) particulars of the acting person;
(b) withdrawal of the recognition of the acting person; and

(c) reviewal date of the acting capacity.
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(8) A person who has been identified to act as king or queen, principal traditional leader, senior
traditional leader or headman or headwoman in terms of this section, is responsible for the
performance of the functions that are attached to the position of the relevant kingship or
queenship, principal traditional leadership, senior traditional leadership, or headmanship or
headwomanship, and is entitled to the salary and allowances attached to the relevant position.

(9) Aking or queen, principal traditional leader, senior traditional leader or headman or headwoman
in whose stead a person has been recognised to act in terms of this section, is not entitled to any
salary and allowances attached to the relevant position for the duration of the recognition of a
person acting.

(10) Whenever the successor to a traditional leadership position has been identified, or the
circumstances referred to in subsection (1) (c) are no longer applicable, any recognition of acting
capacity shall automatically lapse on the date on which the relevant person is identified and
recognised by notice in the Provincial Gazette, or the date on which the traditional leader referred to
in subsection (1) (c) resumes his or her responsibilities.

(11) Aking or queen, principal traditional leader, senior traditional leader or headman or headwoman
in whose stead a person has been identified to act, must give three months' notice of his or her
intention to resume the responsibilities of the position, to a person acting in his or her stead.

27. Deputy traditional leader

(1) Aking or queen, principal traditional leader, senior traditional leader or headman or headwoman,
as the case may be, must, with concurrence of the relevant royal family, within thirty days of any of
the circumstances set out in paragraph (a)-(e) occurring, appoint a deputy to act in his or her stead
whenever that king or queen, principal traditional leader, senior traditional leader, or headman or
headwoman—

(a) becomes a full-time member of a municipal council;

(b) iselected as a member of a Provincial Legislature;

(c) iselected as a member of the National Assembly;

(d) isappointed as a permanent delegate in the National Council of Provinces; or
(e) holds a full-time position in any House of Traditional Leaders.

(2) Where a king or queen, principal traditional leader, senior traditional leader, or headman or
headwoman has appointed a deputy traditional leader to act in his or her position in terms of
subsection (1) and advised the Premier, the Premier must—

(a) within a reasonable time, by notice in the Provincial Gazette, recognise the person so
appointed by the king or queen, principal traditional leader, senior traditional leader, or
headman or headwoman as a deputy traditional leader;

(b) Dbefore the notice recognising a deputy traditional leader is published in the Provincial
Gazette, inform the Provincial House of such recognition; and

(c) within 30 days after the date of publication of the notice recognising the deputy traditional
leader, issue a certificate of recognition to the person who is appointed in terms of
subsection (1).

(3) The recognition referred to in subsection (2) lapses at the end of the membership, appointment or
election of the king or queen, principal traditional leader, senior traditional leader, or headman or
headwoman referred to in subsection (1).

(4) The deputy traditional leader may be removed from office on the same grounds and following the
same procedure as provided in section 24.
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(5) A person who has been recognised as a deputy traditional leader in terms of this section is
responsible for the performance of the functions that are attached to the position of king or queen,
principal traditional leader, senior traditional leader, or headman or headwoman, and is entitled to
the salary and allowances attached to the relevant position.

(6) The incumbent king or queen, principal traditional leader, senior traditional leader, or headman or
headwoman in whose stead a person has been recognised as deputy in terms of this section, is not
entitled to any salary and allowances attached to the position for the duration of the recognition of
such a deputy.

(7) Where a king or queen, or principal traditional leader has appointed a deputy in terms of subsection
(1), the king or queen, or principal traditional leader must inform the President, the Minister and
Premier—

(a) of the particulars of the deputy;
(b) when the deputy is supposed to relinquish his or her position as a deputy; and

(c) of the withdrawal of the recognition of the deputy.

28. Support to kingship or queenship councils, principal traditional councils and
traditional councils

The Provincial Government may adopt measures as may be necessary to support and strengthen the
capacity of kingship's or queenship's councils, principal traditional councils and traditional councils within
the Province to fulfil their functions.

Chapter 5
Roles and functions of royal family and traditional leaders

29. Roles and functions of a royal family
(1) Aroyal family must—

(a) in accordance with the provision of section 23 of this Act, applicable customs and practice of
a traditional community, identify a suitable person who is the rightful incumbent and or a
successor to a traditional leadership position of a traditional community concerned; and

(b) keep records of all the proceedings of any meeting where any matter arising from this Act or
the Framework Act is discussed.

(2) The records referred to in subsection (1) (b) must reflect—
(a) the date, time and venue of the meeting;

(b) the names of the members of the royal family who were present, and the positions or
designations they hold in accordance with custom; and

(c) the decisions taken in a meeting.
(3) A person designated by the Premier must inspect the records regularly and must, for this purpose,
be granted access thereto by the royal family.
30. Roles and functions of traditional leader
(1) A