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ORDER

On appeal from the Western Cape High Court, CapsnT@Rogers J

sitting as court of first instance).

Save for setting aside paragraphs (b) and (c) efatider of the court
below, and substituting them with the order thdlofes, the appeal is
dismissed with costs, to be paid by the first tcdtlappellants jointly and
severally, and to include the costs of two couriBalagraphs (b) and (c)
are substituted with the following:
‘In the event that a decision as to the future hid Cape Town
Refugee Reception Office has not been made by 3@efNber
2013, the applicants are granted leave to applyhube same
papers, supplemented so far as they considerdha® nhecessary,

for further relief'.

JUDGMENT

NUGENT JA (LEWIS, THERON and WALLIS JJA
CONCURRING)

[1] Many people stream into this country, generallyough its
northern borders, claiming refuge from oppressiod &rmoil in their
own countries. The Refugees Act 130 of 1998 pravithe framework
within which South Africa carries out its interratal obligation to

receive refugees.
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[2] It provides in s 8(1) that the Director-Geneoélthe Department of
Home Affairs ‘may establish as many Refugee Reompdffices in the
Republic as he or she, after consultation with $tending Committee,
regards as necessary for the purposes of this Ach Refugee
Reception Office must consist of at least one Refugeception Officer

and one Refugee Status Determination Officer.

[3] Applications for refugee status — called asylimthe statute —
must be made in person to a Refugee Receptiongdfitany Refugee
Reception Office. The Refugee Reception Officer tmascept the
application form, ensure it is properly completedke such enquiries as
he or she deems necessary, and then refer it teefagée Status
Determination Officer. The Refugee Status DetertionaOfficer must
then consider the application, obtain such furthfarmation as might be

relevant, and decide whether to grant or refuskiasy

[4] Pending the outcome of an application for asylthe Refugee
Reception Officer must issue to the applicant aiuas seeker permit —
referred to in the papers as a s 22 permit — wahlidws the applicant to
sojourn temporarily in the Republic, subject to aonditions that might
be imposed. Once granted such a permit an asylakesé permitted to
move freely in the country, and may be permittesvtok or study’. The
permit may be extended from time to time by a Re&udreception
Officer.

[5] This appeal concerns a Refugee Reception Officat was
established in Cape Town. No later than 30 May 20% Director-

General decided that applications for asylum wawddonger be received

! Minister of Home Affairs v WatchenuRa04 (4) SA 326 (SCA).
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at the Cape Town office, which would thenceforthaldenly with
applications to extend s 22 permits that had ajfréaen issued. In effect,
the decision amounted to closure of the Refugeeimn Office, which
Is how it has been characterised by the autharities

[6] The decision was challenged on review in thesiéfn Cape High
by the Scalabrini Centre of Cape Town — a non-profganisation

founded by the Missionaries of St Charles to assigtant communities
and displaced people. The respondents were thestdiniof Home

Affairs, the Director-General of that departmeihg Chief Director for
Asylum Seeker Management — the first to third resiemts, who | will

refer to collectively as the authorities — and 8tanding Committee for
Refugee Affairs.

[7] Pending the outcome of the review an interidesrwas issued by

Davis J compelling the authorities

‘to ensure that a Refugee Reception Office remapen and fully functional within
the Cape Town Metropolitan Municipality at whichwapplicants for asylum can

make applications for asylum and be issued withi@e22 permits’.

[8] Leave to appeal that order was refused and dhthorities
petitioned the President of this court. Meanwhiteanticipation of that
occurring, Davis J ordered that the interim ordeyudd take immediate
effect. The petition was referred under s 21(3jja) the Supreme Court
Act 59 of 1959 for oral argument before this cotine parties being
advised they must be prepared to address the roéthe appeal if called

upon to do so.

2 The Minister of Public Works was also cited bus pdayed no part in the proceedings and abides the
decision of the court.
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[9] The application to review the decision succekbefore Rogers 3,

who made the following orders:

‘(@) The [Director-General’'s] decision, taken by kaer than 30 May 2012, to
close the Cape Town Refugee Reception Office to aygplicants for asylum after 29
June 2012 is declared unlawful and set aside.

(b) The [authorities] are directed to ensure thaMionday 1 July 2013 a Refugee
Reception Office is open and fully functional withihe Cape Town Metropolitan
Municipality at which new applicants for asylum aaake applications for asylum in
terms of s 21 of the Refugees Act 130 of 1998 andssued with permits in terms of
s 22 of the Act.

He also ordered the Director-General to reporh $calabrini Centre’s
attorneys from time to time on progress being ntaderds compliance.

The authorities now appeal those orders with thedef that court.

[10] Apart from the office at Cape Town, the DimeGeneral also
established Refugee Reception Offices at Crown didehannesburg),
Marabastad (Tshwane), Port Elizabeth, Durban andsifdu The

operation of those offices has confronted the atitbs with considerable
difficulty, arising from the large number of ap@ms who congregate

there.

[11] In Port Elizabeth business proprietors anddesgs in the vicinity
of the office brought proceedings in the EastermpeCaligh Court in
2009, alleging that the presence of the office wassing a nuisance.
Jones J issued an order compelling the Ministétarhe Affairs to abate
the nuisance, and directed various steps to ba takeards that end. That
notwithstanding, the problem continued, and in ©Oeto 2011 the
Director-General decided to close the office whes department’s lease

expired the following month. That prompted procegdiin the Eastern

% Reported aScalabrini Centre v Minister of Home Affai2§13 (3) SA 531 (WCC).



Cape High Court at the instance of the Somali Asson of South
Africa. In February 2012 Pickering J held the deciso be unlawful —
because it had been taken without prior consuhtatwth the Standing
Committee — and set it aside. He also orderedutiedties ‘forthwith to
open and maintain a fully functional Refugee ReogpOffice ... in the

Nelson Mandela Bay Municipality’.

[12] Similar problems were experienced at City DelepMarch 2011
Horwitz AJ, sitting in the South Gauteng High Courtterdicted the
authorities from conducting a Refugee Receptionic®fffrom the
premises then being occupied, but allowed the a® sixty days to
relocate. According to the Director-General altékeapremises could
not be found. The office was closed on 1 June 201d the files were

transferred to Marabastad.

[13] The same problems were encountered in CapenTaévfirst the
Refugee Reception Office was located at Customsselon the foreshore
— a building owned by the state but shared witleisthComplaints from
other occupants and the local authority led to d@ffece relocating to
premises at Airport Industria in November 2006. ihgthere were
complaints and occupants of properties in the iticiapplied to the
Western Cape High Court for relief. On 24 June 2B08ers AJ (then an
acting judge) declared the operation of the offec®e unlawful — on the
grounds that the use contravened the zoning regodatand was a
common law nuisance — and ordered the authoribegeitminate the

* Reported aSomali Association for South Africa v Minister afrhie Affairs2012 (5) SA 634 (EC).
® Said in the affidavits to be tenants, but descrilveKiliko v Minister of Home Affair006 (4) SA
114 (WCC) para 9 as ‘other operational divisionghef Department’



operation of the Refugee Reception Office by nerlgtan 30 September
2009°

[14] The office was then relocated to Maitland. ®@again the owner of
an adjacent property brought proceedings in thet&#esCape High
Court. They culminated in Binns-Ward AJ declarihg bperation of the
office to be unlawful, because it infringed the mgnregulations, and
created an actionable nuisaricéle interdicted the authorities from
operating the office at the premises until the latnns were amended to
permit it, and until measures had been put in ptacgbate the nuisance.
The orders were suspended for some months onrcedaditions. One
of the conditions could not be met by the authesitand the orders

became effective on 13 September 2010.

[15] Notwithstanding those orders the office conéid functioning at
the Maitland premises while the authorities sousjtérnative premises.
According to the authorities various premises waeatified but found to
be unsuitable. In March 2011 offers of premises ewegceived in
response to a public invitation to tender but agtie authorities
considered none to be suitable. The nature of teeniges that were
being sought, the conditions upon which they wistoedlccupy them, and
the reasons the premises were found to be unseiitald not disclosed in
the affidavits.

[16] The Refugee Reception Office was still beiqp@ated from the

Maitland premises at the time the present procgsdimere brought in

® Reported asntercape Ferreira Mainliner (Pty) Ltd v Ministerf dome Affairs2010 (5) SA 367
(WCCQ)

" Reported ag10 Voortrekker Road Property Holdings CC v MinisteHome Affaird2010] 4 All SA
414 (WCC).



June 2012. The affidavits are silent on whethetrang was done in the

fourteen months from March 2011 to secure altevagiremises.

[17] The premises from which the office operatedMaitland were
leased under three separate leases. One was daddhat was essential
for access to the premises, and was terminablenemmmnth’s notice. On
a date not disclosed in the affidavits the lessaregnotice that the lease

would terminate on 31 May 2012.

[18] On 7 May 2012 the authorities convened a meeti they called it
a ‘refugee stakeholder engagement meeting'. It atBsnded by officials
of the Department of Home Affairs and the DepartnogrPublic Works,
and by representatives of a large number of infedesrganisations,

including the Scalabrini Centfe.

[19] The minute of the meeting records that thosattendance were
told by the officials that the purpose of the megtivas

‘to inform stakeholders of the recent developmexttthe Refugee Reception Centre
specifically towards the notice of termination eé$e (end May 2012) received from

the Landlord of the access road'.

[20] One of the officials made a presentation thais described as

follows in the minute:

‘Mr. Yusuf Simons (PM: WC) made presentation on thigastructural challenges
experienced by the RRC Management by giving backgitonformation on previous
eviction orders, current office accommodation afffibres made to [relocate to]

alternative premises after a Court order was receim 2011. In closure and the way

8 The attendance list reflects attendance on beifathe SA Red Cross, the United Nations High
Commissioner for Refugees, the Legal Resourcesr€ethie University of Cape Town Refugee Law
Clinic, the Somali Association of South Africa, tB®@mali Community Board, the Somali Bellville
Business Association, the Adonis Musati Projecg #venir Empowerment Centre, Friends from
Abroad, Scalabrini Centre, the University of thetWétersrand, and others.
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forward it was indicated that the DHA will engageetlandlord for a possible
extension and in the event of refusal the DHA waunklkstigate alternative ways to
accommodate the different categories of Refugeeics. Further consultation with
stakeholders will take place after engagements thgtrelevant internal and external

stakeholders’.

[21] Those in attendance were then given the oppdyt to ‘provide
proposals, inputs and engage with the [DepartmiHhtome Affairs] and
[Department of Public Works] management’. Variossues were raised,
amongst which was the Scalabrini Centre’s ‘concapout the DHA
intention to relocate RRC’s to borders and miss@fl the DHA's
intention to keep the Refugee Office in Cape Towaro. In response the

Deputy Director-General: Civic Services

‘reiterated that the intention of the meeting wasdnsult and inform Stakeholders of
the current challenges and not to close down tfieeofThe intention of the DHA is
to continue servicing clients at the Maitland Odfiand to come up with a strategy on

how and where to service clients in the event pbssible closure’

[22] On 10 May 2012 officials met with the lessdrtle access road,
who was adamant that the lease would terminate,wagt willing to
extend it to 30 June 2012, and to allow a furtkardays for the premises

to be vacated.

[23] The standing committee referred to earliethis judgment is the
Standing Committee for Refugee Affairs establishgd 9(1) of the Act.
It is enjoined to ‘function without any bias and shibe independent’ and
its functions include formulating and implementipgocedures for the
granting of asylum, regulating and supervising therk of Refugee
Reception Offices, liaising with representativestioé United Nations

High Commissioner for Refugees and non-governmentgdnisations,
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and advising the Minister of Home Affairs and thaebtor-General on
any matters they refer to it. At the time relevdat this appeal it
comprised two members — the chairperson, Mr Sla#gishn, and Ms

Mungwena.

[24] On 30 May 2012 the Director-General and thoffeeials from his

office met with the members of the standing conemittlt is apparent
from the minute of the meeting that its purpose w@sinform the

members of the standing committee of decisions départment had
taken with regard to the Refugee Reception OffateBort Elizabeth and
Cape Town, and the establishment of a new Refugeepgon Office in

Lebombo.

[25] The minute of the meeting records, amongsemthings, that the
standing committee was told the following with reao the Port

Elizabeth office:

‘Due to various challenges that were received leyRiepartment all over the country
in relation to the nuisance factor, the Departmeoted a trend of many court

challenges against it operations in Metropolitaeaarand is of the view that Refugee
Offices are not suitable for such Metropolitan ardaurthermore, the procuring of

alternative accommodation for another RRO in PdidalBeth will not take less than

18 months, if not longer.

Due to the above, as well as a policy shift thas ¥i@cussed at cabinet level to move
RROs close to ports of entry, it has been decidatthe Port Elizabeth office must

be closed.’

[26] As for the Cape Town office, the standing caittee was informed

of the termination of the lease, and then toldfthlewing:

‘Due to the previous experience in such matters, Director-General ordered that

consultation take place with the various stakehsldegarding these developments.
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This meeting indeed took place on 7 May 2012 afallew-up meeting is scheduled
to take place in early June 2012 to advise stakiehslof the final decision.

Various measures are currently being put in plage Departmental task team in
order to extend services to recognised refugeesaayldm seekers that have already

interacted with the Cape Town RRO.'
Although not expressly stated, | think it can bleetathat the decision to

close the Cape Town office was equally influencgdhe ‘policy shift’

that influenced the decision to close the Portdbleth office.

[27] The members of the standing committee were &¢d of plans
that were under way to establish a Refugee Recefdtfice in Lebombo.
Government land had been identified for the esthbhient of the office,
temporary premises were to be erected, and ‘alidbeurces’ from Cape

Town were to be transferred to that office.

[28] No further meeting with interested parties hiaklen place by the
time the Director-General met with the standing oottee. So much for
the assurance given to those who had attended d&sting on 7 May
2012 that they would be consulted if negotiationthwhe lessor were
unsuccessful. So much, too, for the statementtbieatuthorities did not
intend closing the office. And so much for the m@sge to the concern
expressed by the Scalabrini Centre that the depattmight be intending

to relocate Refugee Reception Offices to the barder

[29] Barely three weeks after the meeting with ies¢ed organisations
the Director-General had decided two offices wooddclosed, at least
partly because of a ‘policy shift’ to move RefugReception Offices
close to ports of entry on the northern borderdobebo had already

been identified as the replacement for the CapenToffice. Measures
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were already being put in place to continue dealn@ape Town only

with those asylum-seekers who were already in ipelipe.

[30] Far from the organisations being consultedushohe lease of the
Maitland premises not be extended, on 6 June 204y Wwere invited
instead to attend a meeting to be held two dags lai share some light
and insight into impending closure of the Cape Td&Rafugee Reception
Centre with effect from the 80June 2012, and advising them of the
implications of the closure of the office.

[31] The meeting was duly held, attended once alggpirepresentatives
of the organisations that had attended the earlegting and by others.
Far from soliciting their views on the future ofetloffice, they were
informed that the lessor had declined to extendl¢hse, that Customs
House would be used for the ‘servicing of curresilam seekers’, but
that otherwise the Refugee Reception Office woutibee on 29 June
2012. That prompted the present proceedings, wh&le launched on 19
June 2012.

[32] | think it is plain that what was said at threeting on 7 May 2010
was not altogether open and frank — indeed, gointhe minute of the

meeting it was positively misleading. The clear iegsion conveyed by
the minute is that the sole concern of the autiesrivas to obtain suitable
premises from which to continue operating the effi¢/hat would occur

if the existing lease could not be extended — thosdtendance were told
— would be decided only after further consultatibbiot a word was said
about a policy to relocate Refugee Reception Officethe borders. On
the contrary, the query by the Scalibrini Centre that issue was

summarily brushed aside. Yet by 30 May 2012, witheo much as
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notice to the organisations, a decision to clogedtfifice had been made,
and then at least partly because of a ‘shift incgbto relocate offices to

the borders, which had clearly been long in theingak

[33] | cannot help being sceptical of the protestet in the affidavits
that the closure of the office was unavoidablytixdsupon the authorities
by the unavailability of suitable premises. Quipad from what was said
at the meeting on 30 May 2012, the authorities hasen at pains to
explain at some length in the affidavits why ancaffin Cape Town is
neither necessary nor desirable, and to justifyficmy Refugee
Reception Offices to the northern borders, whichasdly consistent with
an intention to keep the office open for any length time. The
termination of the lease for the Maitland premisesy have been the
trigger for the closure, but the closure appearbaee been consistent
with the on-going evolution of government policyr fdealing with

applications for asylum.

[34] In their affidavits the authorities make muchthe fact that few
people who claim asylum enter the country at Capenl They allege
that since 2008 an annual average of only 110 eshtiie country at Cape
Town. Some 90 per cent of those who attended aC#pe Town office
from the beginning of 2012 entered across its morthborders. They say
the vast majority of those claiming asylum are tmoly refugees at all,
but enter the country illegally across the northbonders in search of
economic opportunities, and they point to the uimdbsity of allowing
them to become lost to the authorities amongstgdeeral population.
Amongst other things, they say, it is more econamto deport those
who do not qualify for asylum, if they are contalneear the northern

borders.



14

[35] They say that as far back as November 2009tbklem of illegal
entry to the country from the north was considdrgdhe cabinet, which
approved the deployment of members of the defenoeefto control
entry at its borders. It is apparent that this wal/ one element of a
broader strategy discussed for regulating those eldin asylum. As the

Director-General stated:

‘| also point out that in support of the Cabinetide®n (to deploy members of the
Defence Force to render border control and praiedervices at ports of entry), the
Department is finalising policy to move existingflRgee Reception Office (those in
Cape Town, Port Elizabeth and Durban) closer tgtrés of entry.

Furthermore, in line with the Cabinet decision nefd to above, the Department has
also sought to reduce the time for the validityhed asylum transit permit in Section
23 of the Immigration Act from 14 days to 5 daysmust emphasise that this
amendment has not yet come into operation. We Jmeltbat relocating Refugee
Reception Office to the ports of entry will be ind with the policy direction of the
Department and will ensure that legitimate asylueekers will be able to be
processed at the ports of entry before they getinohe vastness of the country with
the consequent difficulty of tracing them’.

And later:

‘[The] Department (being part of the Executive)risthe process of considering the
efficacy to relocate the Refugee Reception Officepbrts of entry ... The full
implementation of this view is, however, dependamtvarious factors including the
inputs of interested parties’.

And yet later:

‘I must also point out that the decision of the Brement to relocate existing Refugee
Reception Office to ports of entry is still subjéatfeasibility scrutiny, the outcome of
the O.R. Tambo Airport Pilot Programme and mostdrtgmntly how that decision will

be implemented (unless cogent information directs-assessment of the decision)’.

[36] It is difficult to determine from those cordting allegations what
stage the proposed policy has reached. At oneitinsesaid to be ‘still

subject to feasibility scrutiny’ — at another thla¢ department is ‘in the
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process of considering the efficacy’ of relocatithg offices — and at
another that the policy is being finalised. Onceaiagl think the
authorities have not been altogether open and frBuok whether the
policy is still in its infancy, or is close to filly but has yet to be
formally adopted, it is perfectly clear that it waeanwhile given effect,

at least as a material consideration, in the DareGeneral’s decision.

[37] But it is not necessary for present purposeprobe further the
extent to which the ‘shift in policy’ influenceddhdecision. | mention it
only to demonstrate that confining the discussiaih@meeting on 7 May
2012 to the future of the lease meant the meetalgecnowhere near
discussing the true intentions of the authoritié€onsultation with the
Scalabrini Centre and other interested parties weasiired, then the
meeting of 7 May 2012 did not satisfy that requieat) because that
meeting was not discussing the permanent closurghef Refugee

Reception Office in the Cape Town metropolitan area

[38] Turning to the issues that now arise the SwalaCentre advanced
its case on three bases, all of which found faweitih the court below,

and | deal with each seriatim.

[39] It is not disputed that, just as s 8(1) of tAet authorises the
Director-General to establish Refugee Receptionc€sf so, too, does it
authorise him or her to close them. In either des®r she is authorised
to do so only ‘after consultation with the Standi@gmmittee’. It was
submitted — successfully in the court below — it Director-General
failed to consult with the standing court beforeking the decision, in
consequence of which the decision was unlawful. Wdlcaurred instead

— so it was submitted and held — is that the Dare@eneral presented the
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decision to the standing committee as a fait acdiprapd the standing

committee merely endorsed it.

[40] That the decision had already been made byitine the Director-
General met with the standing committee is cenyasupported by the
minute of the meeting. It records that after beiolgl by the Director-

General of the decisions that had been made

‘[the] Standing Committee approved the decisiogltsure of the Port Elizabeth and
Cape Town Refugee Reception Offices and furtheraymol the establishment of the

Lebombo Refugee Reception Office.’

The chairperson later placed that on record — de #void what had
happened at Port Elizabeth — in a letter to theedar-General on 12
June 2012:

‘The Standing Committee for Refugee Affairs, aftensultation with you on 30 May
2012 and consideration of the reasons advancedhdyDepartment, approves the
decision to close the Port Elizabeth and Cape TBwfugee Reception Offices and

approves the decision to establish a Refugee Reoepffice at Lebombo’.

[41] It is alleged by the authorities that constutta with the standing
committee was not confined to what occurred antketing, but had also
occurred in earlier informal engagements, whichnsedo me to be
inconsistent with what was said in the letter. Battas it may, | will

assume, in favour of the Scalibrini Centre, tha $itanding committee

was indeed told of the decision only once it haehb@ade.

[42] The learned judge said, with support from was cases decided
mainly in the English courts, that seeking apprdoala decision already

made is not consultation. He said that consultagatails ‘a genuine
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invitation to give advice and a genuine receipthaft advice® it is ‘not
to be treated perfunctorily or as a mere formafityand that engagement
after the decision-maker has already reached hissida, or once his
mind has already become ‘unduly fixed’, is not catiifde with true

consultationt!

[43] While all that is true, and there is no reaswt to apply the

principles in those decisions to similar effecthis country? it does not

follow that the decision is impeachable by the &omi Centre on the
ground that consultation with the standing comraitiel not occur. What
also appears from those cases is that an oblig&iaonsult demands
only that the person who is entitled to be consulbe afforded an
adequate opportunity to exercise that right. Ohljat right is denied is
the obligation to consult breached.

[44] The cases relied upon from the English cowalls concerned
complaints that the right to be consulted had ksmed — which is not
the present case. The right to be consulted wa$ewced upon the
standing committee alone, and so far as it wascapnsulted in the true
sense, it is quite apparent from the stance ittélesn that it has chosen
not to assert that right. It may have been supime,made little
contribution to the decision, but it says it wasaesvof the situation and
agreed with the Director-General. That being se,Rirector-General can

hardly be said to have denied it its right, and dexision is not

° R v Secretary of State for Social Services: ExgpAgsociation of Metropolitan Authoriti¢s986] 1
All ER 164 (QB);Hayes v Minister of Housing, Planning & Administeat, Western Cap&999 (4)
SA 1229 (C) at 1242 C-F.

9port Louis Corporation v Attorney-General of Maiui[1965] AC 1111 (PC) 1124 d-e.

M Sinfield v London Transport Executif#970] 2 All ER 264 (AC) 269 c-e.

125 v Smi2008 (1) SA 135 (T) at 149A — 153H.
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impeachable on that ground. As Lord Morris of Beytlbest said irPort

Louis Corporation v Attorney-General of Maurititis

‘The local authority cannot be forced or compeliecdvance any views but it would
be unreasonable if the Governor in Council couldppbevented from making a
decision because the local authority had no viewslid not wish to express or

declined to express any views'.

[45] The remaining issues are more fundamentahé¢odecision of the
Director-General. The Scalibrini Centre contendst tlthe decision
constituted administrative action for purposes bé& tPromotion of
Administrative Justice Act 3 of 2000 (PAJA), ancattithe Director-
General failed to meet the requirements of the Acthe alternative it
contends that the decision was in conflict with wvhas been called the

doctrine of legality.

[46] Notwithstanding his conclusion on the firstiiathe learned judge
considered all those submissions — saying he wagydw in case the
matter went on appeal — and found in favour ofSlealabrini Centre on

them all.

[47] He found the decision of the Director-Genaraleed constituted
administrative action for purposes of PATAhat the failure to consult
the standing committee was contrary to ss 6(2)@td 6(2)(i)'° that the
manner in which the decision was taken was proediguunfair in
conflict with s 6(2)(c)'® that it was not rationally connected to the

purpose of the empowering provision in conflictiwit 6(2)(f)(ii);” and

3 Port Louis Corporation v Attorney-General of Maiui, above, at 1124 D-E.
14
Para 69.
> para 79.
% para 90.
" pPara 109.
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that it was so unreasonable that no reasonablerpemild have made it,
as envisaged by s 6(2)(H).

[48] | do not find it necessary to recite the cunsioene definition in
PAJA of ‘administrative action’. It is sufficienbtsay that it is defined to
mean a ‘decision of an administrative nature’ thas various features,

amongst which are that it ‘adversely affects tights of any person'.

[49] This court had occasion iBrey’s Marine!® to comment on the
incongruity of that feature as a defining elememt ‘administrative

action’. It is difficult to see how a clerk whogaslled upon to say ‘yes’ or
‘no’ to applications for bicycle licences is perfting an administrative
act when he or she says ‘no’, but is not perfornangadministrative act
by saying ‘yes’. It is true that only a person whaefused a licence will
have reason to complain, but that goes to theraattibty of the decision,

and not to its nature.

[50] The learned judge nonetheless consideredwhather rights were
adversely affected by the decision was determiaativ whether it
constituted administrative action, and dealt onithwhat question. He
found that rights were indeed adversely affectedheydecision, and on
that basis concluded it constituted administratetion. A fortiori, he

said, if that was not a necessary feature of adnative actiorf°

[51] On the view | take of the matter it is not erdédl to decide whether
that finding was correct because not every exerois@ublic power

having that feature — if it is required at all -nsttutes administrative

¥ para 111.
9 Grey’s Marine Hout Bay (Pty) Ltd v Minister of PichWWorks2005 (6) SA 313 (SCA) para 23.
“ para 69.
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action. The prior question — which was not deathviay the court below
— is whether the decision is ‘of an administratnegure’, which is an
element of the definition of a ‘decision’. As thi®urt said inGrey’s
Marine:**

‘At the core of the definition of administrativetem is the idea of action (a decision)
‘of an administrative nature’ taken by a public pad functionary.’

[52] That was expounded upon more fully by my cadjee Wallis —
then sitting in the KwaZulu-Natal High Court — 8okhela v MEC for

Agriculture and Environmental Affairs

'[The requirement that the decision be of an adstriaive nature] precludes the
determination of what constitutes administrativecacfrom becoming a mechanical
exercise in which the court merely asks itself wketa public power is being
exercised or a public function is being performaail then considers whether it falls
within one or other of the exceptions [in subpafas) — (i) of the definition of
‘administrative action’]. The inclusion, of the rggement that the decision be of an
administrative nature, demands that a detailedyaisabe undertaken of the nature of
the public power or public function in question,determine its true character. This
serves in turn to demonstrate that the exceptimrgamed in the definition of
administrative action are not a closed list, noe amases falling outside those
exceptions to be looked at on the basis that,af thre nokeiusdem generiwith the
exceptions, they are automatically to be treatedoastituting administrative action.
There is accordingly no mechanical process by whizhdetermine whether a
particular exercise of public power or performantea public function will constitute
administrative action. That will have to be detared in each instance by a close
analysis of the nature of the power or function esdource or purpose.’

[53] PAJA is the legislative measure that givegeifto the right to fair
administrative action afforded by s 33 of the Ciason, and should be
construed consistently with that section to avadstitutional invalidity.

21
Para 22.
22 30khela v MEC for Agriculture and Environmentakii 2010 (5) SA 574 (KZN) para 61.
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A review of the cases on the subject demonstrateahuniversal test for
what constitutes ‘administrative action’ under s@3he Constitution —

and by extension a decision ‘of an administratiggire’ under PAJA — is
destined to remain elusive. 8ARFU?® it was said by the Constitutional
Court — referring to whether an action should baratterised as the
implementation of legislation or the formulation mdlicy in the context

of s 33 of the Constitution — that

‘[a] series of considerations may be relevant toidieg on which side of the line a
particular action falls. The source of the powhlgugh not necessarily decisive, is a
relevant factor. So, too, is the nature of the povts subject matter, whether it
involves the exercise of a public duty and how elpét is related on the one hand to
policy matters, which are not administrative, amdtioe other to the implementation
of legislation, which is. While the subject-mattef a power is not relevant to
determine whether constitutional review is appraigri it is relevant to determine
whether the exercise of the power constitutes aditnative action for the purposes of
s 33

It said that what matters when drawing the distomctis not so much the

functionary as the function’ and that

‘[d]ifficult boundaries may have to be drawn in @kog what should and what should
not be characterised as administrative actionHempiurposes of s 33. These will need
to be drawn carefully in the light of the provissoof the Constitution and the overall
constitutional purpose of an efficient, equitabie @thical public administration. This
can best be done on a case by case basis’.

[54] | do not think it is helpful to refer to othéact-specific cases in
which the question what constitutes administrataeion has been
considered. But | think some guidance is to be fiath recent cases
enjoining courts to recognise the concept of tipassion of powers that

is inherent in the Constitution. While much of tiais been said outside

% president of the Republic of South Africa v Sodticén Rugby Football Unioi2000 (1) SA 1 (CC)
para 143.
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the context of PAJA it is nonetheless foundatiofwal the distinction
between administrative and other forms of goverrnaleaction. As
pointed out ilPharmaceutical Manufacturers Association of SArdrEx
parte President of the Republic of South Affita,

‘administrative law, which forms the core of publaw, ... is an incident of the
separation of powers under which courts regulate aomtrol the exercise of public
power by the other branches of government. It it lmn constitutional principles
which define the authority of each branch of goweent, their inter-relationship and

the boundaries between them’.

[55] In International Trade Administration Commission v 8c3outh
Africa (Pty) Ltd (ITACP the Constitutional Court said the following of

the separation of powers:

'The Constitution makes no express provision fgasation of powers. In thEirst
Certification judgment® the court was satisfied that the new Constitutiishcomply
with the requirement for separation of powers eamesl in Constitutional Principle
VI. It reasoned as follows:

"The principle of separation of powers, on the &wa@d, recognises the functional
independence of branches of government. On the b, the principle of checks
and balances focuses on the desirability of enguhat the constitutional order, as a
totality, prevents the branches of government fumuarping power from one another.
In this sense it anticipates the necessary or udable intrusion of one branch on the
terrain of another. No constitutional scheme cdlect a complete separation of
powers: the scheme is always one of partial separét

[56] In National Treasury v Opposition to Urban Tolling iAice®’ the

court affirmedITAC, and also repeated what had been said to the same

24 pharmaceutical Manufacturers Association of SArdrEx parte President of the Republic of South
Africa 2000 (2) SA 674 (CC) para 45.

% International Trade Administration Commission v 8@outh Africa (Pty) Ltd (ITAQ012 (4) SA

618 (CC) para 90.

% Ex parte Chairperson of the Constitutional Assembiyre Certification of the Constitution of the
Republic of South Africal 996 (4) SA 744 (CC).

2" National Treasury v Opposition to Urban TollingiaAce2012 (6) SA 223 (CC) para 63.
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effect in Doctors for Life International v Speaker of the idaal
Assembly®

"(w)here the Constitution or valid legislation hastrusted specific powers and
functions to a particular branch of government,rtomay not usurp that power or
function by making a decision of their preferentlat would frustrate the balance of
power implied in the principle of separation of gra: The primary responsibility of

a court is not to make decisions reserved for thiwithe domain of other branches of
government, but rather to ensure that the concdoratches of government exercise
their authority within the bounds of the Constibuti This would especially be so

where the decision in issue is policy-laden as aglpolycentric.'

[57] |think it is clear from those and other cafiest decisions heavily
influenced by policy generally belong in the domairthe executive. It
seems to me that if decisions of that kind are @odbferred to by the
courts then that must necessarily be a strong goidehat falls outside
‘administrative action’ and the review powers giventhe courts by
PAJA. The more a decision is to be driven by cassitions of executive
policy the further it moves from being reviewableder PAJA and vice
versa. That seems to me to be consistent @ARFU in which it was

said that one of the considerations to be takenantount in determining
what constitutes administrative action is ‘how elgsit is related ... to

policy matters, which are not administrative’.

[58] While that is not necessarily the only factbat is relevant to
whether conduct is administrative action, | thinksi sufficient for our
decision in this case. The question whether a RefuRpception Office is
necessary for achieving the purpose of the Acuistgssentially one of
policy. Where, and how many, offices should be ldstaed, will

necessarily be determined by matters like admatise effectiveness

% Doctors for Life International v Speaker of the idatl Assembl2006 (6) SA 416 (CC).
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and efficiency, budgetary constraints, availabildly human and other
resources, policies of the department, the bropadtical framework

within which it must function, and the like. | dotnthink courts, not in
possession of all that information, and not accaloiet to the electorate,

are properly equipped or permitted to make thosesuas.

[59] In her seminal work on administrative 1&WProfessor Hoexter

cites two extracts to that effect, the first writtey Jeffrey Jowelf’

‘[It] is not the province of courts, when judgingetadministration, to make their own
evaluation of the public good, or to substitutertipersonal assessment of the social
and economic advantage of a decision. We shoulderpeéct judges therefore to
decide whether the country should join a commorrenmy, or to set a level of
taxation. These are matters of policy and the pvesef other branches of
government and courts are not constitutionally cetapt to engage in them.’

And the second by Sachs JOn Plessis v De Klerk

‘The judicial function simply does not lend itsédf the kinds of factual enquiries,
cost-benefit analyses, political compromises, itigatons of administrative/
enforcement capacities, implementation strategreb laudgetary priority decisions
which appropriate decision-making on social, ecocprand political questions
requires. Nor does it permit the kinds of pluraispublic interventions, press
scrutiny, periods for reflection and the possipibf later amendments, which are part
and parcel of Parliamentary procedure. How besadmeve the realisation of the
values articulated by the Constitution is sometHargoetter left in the hands of those

elected by and accountable to the general puldic taced in the lap of the Courts.’

[60] But that does not mean the decision of thee@or-General is
immune from scrutiny by the courts. ‘It is by nowianatic that the

exercise of all public power must comply with thenStitution, which is

29 Cora HoexterAdministrative Law in South Africaed p 148.

30 Jeffrey Jowell ‘Of Vires and Vacuums: The Consiitnal Context of Judicial Review’ 199@ublic
Law 448 at 451.

311996 (3) SA 850 (CC) para 180.
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the supreme law, and the doctrine of legality, \whgcpart of the rule of
y 32

law

[61] Professor Hoexter has observed that the dwis in the process

of evolution, and will continue to evolve,

'quite possibly to the extent that it eventuallg@mpasses all the grounds of review
associated with "regular" administrative law. Meare; the principle fairly easily
covers all the grounds ordinarily associated wittharity, jurisdiction and abuse of
discretion: .... Here at least, the principle of ldgais a mirror image of

administrative law. It is administrative law "underother name®?

[62] In this case the learned judge found that aef/&éme decision of the
Director-General was not administrative action uné&AJA, it was

nonetheless unlawful for want of legality on twognds.

[63] The first was that there was said to be nojeotively rational
relationship between the closure decision and thipgse of s 8(1)' and
that the decision was also ‘vitiated by the [DicgeGeneral’s] failure to

apply his mind properly to the matter.’

[64] It is well-established that legality calls famtional decision-
making. As it was expressed ifPharmaceutical Manufacturer’s

Association

‘It is a requirement of the rule of law that theeesise of public power by the
Executive and other functionaries should not beitrary. Decisions must be
rationally related to the purpose for which the powas given, otherwise they are in
effect arbitrary and inconsistent with this reqmment. It follows that in order to pass

constitutional scrutiny the exercise of public pows the Executive and other

32 per Ngcobo CJ iAlbutt v Centre for the Study of Violence and Rettiation 2010 (3) SA 293 (CC)
para 49.
* Above at 254.
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functionaries must, at least, comply with this riegqment. If it does not, it falls short

of the standards demanded by our Constitutiontfoh sction 3

[65] But an enquiry into rationality can be a shpp path that might

easily take one inadvertently into assessing whetieedecision was one
the court considers to be reasonable. As appearstfie passage above,
rationality entails that the decision is foundedmpeason — in contra-
distinction to one that is arbitrary — which isfdient to whether it was
reasonably made. All that is required is a ratiarmanection between the
power being exercised and the decision, and angnaf objective

irrationality will be rare®

[66] Whether a decision is rationally related ® purpose is a factual
enquiry blended with a measure of judgment. It esehthat courts are
enjoined not to stray into executive territory. @ dot think it can be
found, on the brief and incomplete information pdad in the affidavits

alone, which were directed in the main towards &xjohg the history of

the department’s attempts to find premises, tha tecision was
irrational. Although the information concerning thearch for and alleged
unavailability of alternative premises is scantyl amcomplete, it is not
rebutted and there is no evidence that such premiseindeed available.
Then as | have already pointed out it is quite agathat the decision
was at least influenced by an evolving policy ttoecate offices to the
borders. Myriad factors would go towards deterngnsnich a policy. On
the facts assessed by the court below one migheethdfind it

unreasonable to close the Cape Town office, bioinktthey fall far short

of showing the decision was irrational, in the seokbeing arbitrary®

34 Above, para 85.
% pPharmaceutical Manufacturers Associatj@bove, para 90.
% Masethla v President of the Republic of South Af2iB08 (1) SA 566 (CC) para 81.
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[67] The second ground upon which it was founddgeision fell short
of constitutional legality was for want of constlb& with interested
parties. There was some suggestion in the submissiobehalf of the
Scalibrini Centre of a general obligation on thedso exercise public
power to afford a hearing to interested partiesllthink that takes it too
far. The very nature of representative governmenthat matters of
government policy are properly to be ventilated tie appropriate

representative forums.

[68] Nonetheless, there are indeed circumstancesvhiith rational
decision-making calls for interested persons to heard. That was
recognised in Albutt v Centre for the Study of Violence and
Reconciliation?” which concerned the exercise by the Presidenhef t
power to pardon offenders whose offences were cteaniwith a
political motive. One of the questions for decisionthat case was
whether the President was required, before exatcighat power, to
afford a hearing to victims of the offences. It viedd that the decision to
undertake the special dispensation process undethwiardons were
granted, without affording the victims an opportyno be heard, must be
rationally related to the achievement of the olyest of the process.
Ngcobo CJ said®

‘All this flows from the supremacy of the Constitut The President derives the
power to grant pardon from the Constitution and thatrument proclaims its own

supremacy and defines the limits of the powersahts. To pass constitutional muster
therefore, the President's decision to undertale Sfecial dispensation process,
without affording victims the opportunity to be h@amust be rationally related to the
achievement of the objectives of the process. i iot, it falls short of the standard

that is demanded by the Constitution.

37 Albutt v Centre for the Study of Violence and Rettiation 2013 (1) SA 248 (CC).
% paras 50-51.



28

The Executive has a wide discretion in selecting mtheans to achieve its
constitutionally permissible objectives. Courts magt interfere with the means
selected simply because they do not like them, emabse there are other more
appropriate means that could have been selectetl. viBuere the decision is
challenged on the grounds of rationality, courts abliged to examine the means
selected to determine whether they are rationalgted to the objective sought to be
achieved. What must be stressed is that the pugfdbe enquiry is to determine not
whether there are other means that could have bsed, but whether the means
selected are rationally related to the objectiveight to be achieved. And if,
objectively speaking, they are not, they fall shafrthe standard demanded by the

Constitution.’

[69] That the process by which a decision is takenn contra-
distinction to a decision on the merits of the matinder consideration —
might itself be impeached for want of rationalitywas affirmed in
Democratic Alliance v President of the RepublicSafuth Africa™ in
which one of the issues was ‘whether the processetisas the ultimate
decision must be rationdf.After referring to a passage frddinister of

Justice and Constitutional Development v ChgHésacoob ADCJ said:

‘It follows that both the process by which the dgmn is made and the decision itself

must be rationalAlbutt is authority for the same proposition....'

And later®

‘The conclusion that the process must also benatim that it must be rationally
related to the achievement of the purpose for whlah power is conferred, is
inescapable and an inevitable consequence of tlierstanding that rationality
review is an evaluation of the relationship betwesans and ends. The means for
achieving the purpose for which the power was aoefe must include everything

that is done to achieve the purpose. Not only esibn employed to achieve the

% Democratic Alliance v President of the RepubliSofith Africa2013 (1) SA 248 (CC).
40
Para 12.
“I Minister of Justice and Constutional Developme@honco2010 (4) SA 82 (CC).
2 para 36.
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purpose, but also everything done in the procedslofg that decision, constitutes

means towards the attainment of the purpose foclwtiie power was conferred.’

[70] In this case the Director-General was pertilyeaware that there
were a number of organisations — including the iBeal Centre — with
long experience and special expertise in dealint asylum-seekers in
Cape Town. His representative, Mr Yusuf, had spmdlf undertaken to
consult with those organisations on any proposaldse the Cape Town
office. In the absence of any explanation for rentihg done so, | am left
to infer that the Director-General’s failure to he#at they might have
to say when deciding whether that office was neagsor fulfilling the
purpose of the Act, was not founded on reason aa&l avbitrary. Even
more so to stage what was in truth a charade thdt ©only have misled
interested parties as to the intentions of the aiitbs, which was
inconsistent with the responsiveness, participaéind transparency that

must govern public administration.

[71] On this issue | agree with what was said l®ydburt below:

‘The purpose of the power conferred by s 8(1) ef Refugees Act is to ensure that
there are as many RROs in South Africa as are defie¢he purposes of the Act.
Ultimately the person whose judgment on that qoasis decisive is the DG but in
order to reach his conclusion he must follow a psscwhich is rationally connected
to the attainment of that purpose. Section 8(1) os@s one express process
requirement as an aid to rational decision-makimgnely consultation with the
SCRA. This does not mean, however, that nothing e&ed be done. Internally the
DG must follow a proper process of investigatiam.addition, however, | consider
that he could not achieve the statutory purpos@awit obtaining the views of the
organisations representing the interests of asydeekers. His decision obviously
would affect asylum seekers. The information awdédao the DHA internally and
through the SCRA might tell the DG what he neeaelnow concerning the DHA's

operational procedures, its capabilities and i$olny of operational problems in Cape
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Town but would not give him the perspective (or fia# perspective) from the
asylum seekers' side. This perspective appears e€otanhave been of obvious
importance in reaching a rational conclusion asvi@ther or not an RRO in Cape
Town was needed.

In assessing the rationality of the process folldwg the DG, it is important
to remind oneself that consultation with the NGQOsuld not have been a new or
alien process for the DG. He recognised them deistdders and apparently did in
general consult with them on important developmefitshe meeting of 7 May 2012
the [DHA] said that there would be further constitdta with stakeholders if efforts to
remain at the Maitland premises failed. This readat the more inexplicable the

DG's failure to do sd?

[72] That conclusion in this case does not hava asnsequence that
there is a general duty on decision makers to dbmsganisations or
individuals having an interest in their decisioSsich a duty will arise
only in circumstances where it would be irratiot@ltake the decision
without such consultation, because of the speciaikedge of the person
or organisation to be consulted, of which the denisnaker is aware.
Here the irrationality arises because the Dire@eneral, through his
representatives, at the meeting on 7 May 2012, awledged the
necessity for such consultation. That he did swtssurprising bearing in
mind that the organisations represented at thatingemcluded not only
the Scalabrini Centre, with its close links to teéugee community, but
also the United Nations High Commissioner for Refg and

organisations close to the challenges relatindléged refugees.

[73] On that ground | agree with the court beloattthe decision of the
Director-General was unlawful, and fell to be s®tla, as the court did in

para (a) of its order. | have difficulty, howeveith the remaining orders.

43 paras 95 and 96.
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[74] Once having found the decision to be unlawfat want of

consultation with the standing committee, | can sedasis for having
decided the office should be re-opened, and compethe authorities to
do so, without such consultation. The fate of tfie®is for the Director-

General to decide, and there were no grounds émua to supplant that
function, least of all without itself hearing whitie standing committee
might have to say. That is even more the case wherbasis for holding
the decision to have been unlawful was the irratiibyn of the process by

which that decision was taken.

[75] We were informed from the bar, however, thla¢ torder was

intended only to maintain the status quo while@rector-General made
a fresh decision. If that is so there are two farttifficulties. First, once

having found, as the court did, that closing thiecefwould be irrational,

it is difficult to see what scope would be left ttve Director-General to
reach any other conclusion, which means, effegtjvélle order is not

temporary at all. Secondly, the order does notextiyr reflect the status
guo. At the time the application was brought theust quo was that the
office was operating from premises that would cetsde available

within ten days, and alternative premises had m@nbidentified. The

status quo was that the authorities were faced taiting steps, within

their means, and subject to administrative and etaitg constraints, to
locate alternative premises for the continuatiorthef office. If an order

maintaining the status quo was to be made, it oteghéive been confined
to compelling the authorities to proceed on thairse.

[76] Courts ought not to compel the impossible. @any to the
protestations of the authorities, the learned judgs of the view that the

order was capable of being complied with, but | mat think the
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information in the papers was sufficient for thahclusion. There is no
indication that premises are readily available, Hredauthorities pointed
out that they are obliged to function within tharfrework of government

procurement constraints, which a court has no aiytto override.

[77] Moreover, litigants who are required to complith court orders,
at the risk otherwise of being in contempt if tlgynot, must know with
clarity what is required of them. An order thatfaly functional’ office

must be established seems to me to fall far stiahiad clarity.

[78] | have no difficulty endorsing the order detcig unlawful, and
setting aside, the decision of the Director-Gendmal in my view it was
premature for the remaining orders to have beerentaefore us counsel
for the Scalabrini Centre proposed alternative rdeferring the matter
back to the Director-General for a fresh decismté made within three
weeks, and directing the authorities meanwhilellmwanew applicants
for asylum to apply for the relevant permits. Teaems to me to be little

more than a reformulation of the order of the ctetow.

[79] No doubt the Director-General will be compdlley circumstances
to consider afresh the future of the Cape Town geduReception Office,
and we cannot say the outcome is a foregone coaplusn those

circumstances it would be unreasonable to orderdgkestablishment of
the office if it turns out that a lawful decisionlmnot end in that result,

and if it turns out that the Director-General desidbtherwise, no such
order will be called for. In my view an equitableder would be one that
allows the Director-General an opportunity to cdesi afresh, after
consulting with the interested parties, what isbexome of the Cape

Town office. If no decision is made within the siigted time the
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Scalabrini Centre should be given leave to appralaehcourt below for
further relief — the parties having leave to pldmdore the court the

factual position at that time.

[80] Finally there is the matter of costs. The auties have succeeded
In setting aside part of the order that was madepeérsisted in defending
the lawfulness of the decision, which was the fatiwh for the claim.
My finding that the decision was unlawful constsitsubstantial success
for the Scalibrini Centre and the first to thirdoaflants ought to pay their
costs. The interim order by Davis J lapsed uporgtaat of the order on
review, with the consequence that there is no ander subject to appeal.
The first to third appellants brought that appl@atat that risk and it

ought to pay those costs.

[81] Save for setting aside paragraphs (b) andofdhe order of the
court below, and substituting them with the ordmet tfollows, the appeal
Is dismissed with costs, to be paid by the firsthiod appellants jointly
and severally, and to include the costs of two seurParagraphs (b) and
(c) are substituted with the following:
‘In the event that a decision as to the future e Cape Town
Refugee Reception Office has not been made by 3@eiNber
2013, the applicants are granted leave to applyhube same
papers, supplemented so far as they considerdhag necessary,

for further relief'.

R W NUGENT
JUDGE OF APPEAL
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WILLIS JA:

[82] It has been edifying to read the judgment afgkint JA. | concur
with much of what that he has said. | regret thalislagree with his
conclusionsBato Star Fishing (Pty) Limited v Minister of Enmiimental
Affairs and Other¥ provides the lodestar by which to navigate onely w
through this caseBato Starmakes it clear that the decision by the
Director-General of Home Affairs, which has beea $lubject of judicial
scrutiny both in the High Court and this Court ddoges ‘administrative
action’ in terms of section 1 of the Promotion adrinistrative Justice
Act 3 of 2000 (‘PAJA).

[83] If the decision of the Chief Director in theepartment of
Environmental Affairs and Tourism relating to théoeation of fishing
guotas was held by the Constitutional Court to hasen reviewable as
administrative action in terms of PAJA Bato Starthen, by parity of
reasoning, so must this decision of the Directoné€sal. BothBato Star
and this case have involved questions of policy, antimately, of
‘politics’ as well as the ‘exercising of a publicower™ and the
‘performing of a public power in terms of an empoing provision,*® as
provided for in PAJA. Fishing quotas in South A#icre about
sustainable development and economic transformgaanissue which
loomed large inBato Sta). No less than asylum for refugees, both
sustainable development and economic transformatenand wisdom
and compassion if we are to have a future on thisgb. Both sustainable

development and the tragedy that there should beerefugees require

“4 Bato Star Fishing (Pty) Limited v Minister of Ermimental Affairs and Other2004 (4) SA 490
(CC).

** Section 1 of PAJA.

*® lbid.
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that we develop a deepening awareness, amongaleyeof our shared

humanity.

[84] As the judgement of Nugent JA makes plain,dbkgations of the
government to refugees are neither unrestrainedunconfined. The
material resources of governments are limited. Tikawhy they often
have to make difficult decisions, an example ofalihs whether or not to
continue with the operation of a Refugee Recepificte in Cape Town.
There cannot be, inherently, a 'legitimate expewigtas provided for in
s 3(1) of PAJA, on the part of anyone to have aife¢ Reception Office
in any specific geographic location in the counimgjuding Cape Town.
So, too, there can no inherent ‘right’ on the paftthe public, as
envisaged by s 4(1) of PAJA, to have a Refugee Rere Office

specifically in Cape Town, or at any other partcuplace, for that

matter. Nugent JA and | agree on these substassues.

[85] In the court below much attention was focusadhe provisions of
s 6(2) of PAJA, in particular, ss 6(8)(i), which relates to the rationality
of the decision and 6(2) (h) which relates to reabteness of the

decision.

[86] The decision of the Director-General was notirational one. It
does not fall foul of any of the tests in PAJA amibre particularly
cannot be found, in the formulation B&to Star to have been one that a

reasonable decision-maker could not reach.

[87] In any event, as was made cleaPimarmaceutical Manufacturers
Association of South Africa and Another: in Re Bxt® President of the

“"|bid para 44.
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Republic of South Africa and Oth&tthe exercise of all public power is,
under our constitutional order, subject to judigalutiny. | agree with

Nugent JA in this regard.

[88] As | consider that there was no legal obligatwhatsoever on the
part of the Director-General to have consulted i Scalabrini Centre
before making its final decision in the matter -eewhough this may
have been desirable — | disagree with Nugent JAnwhe says, in

paragraph 70 above, that the ‘Director-Generallar@ato hear what they
(the Scalabrini Centre and others) might have tp when deciding

whether that office was necessary for the fulfilinginthe purposes of the

Act was not founded on reason and was arbitrary’.

[89] Besides, even if | am wrong with regard to tigit of the public to
be consulted on the question of the closure of gfuReception Office
in Cape Town, the context in which the decision weasle to close the
office justifies the procedures that were adoptethe final stages of that
decision-making process. As Lord Steyn sai im Secretary of the State
for the Home Department, ex parte D&ly/[ijn law, context is
everything’. This dictum was approved by this courtAktiebolaget
Hassle and Another v Triomed (Pty) PfdAs the decision approached
finality, the Director-General’s patience may hawern thin but | do not
consider that he was the architect of a charade.higtory of the matter
shows that the Director-General and the Departroehtome affairs did
not act impulsively but took a decision after calefeliberation on what

had been a protracted and difficult matter.

“8 pharmaceutical Manufacturers Association of SouticA and Another: in Re Ex Parte President of
the Republic of South Africa and OtH&2900 (2) SA 674 (CC).

“9 R v Secretary of the State for the Home Departnesnparte Daly{2001] 3 All ER 433 (HL) at
447a.

%0 Aktiebolaget Hassle and Another v Triomed (Pty)2063 (1) SA 155 (SCA) para 1.
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[90] More than 2000 years ago, the Roman playwrigbiman comic
playwright, Publius Terentius Afer (Terence) wratePhormia “Quot
homines, tot sententiasuo quoique mas- ‘There are as many opinions
as there are people (men in the original): eachhimswn correct way'.
This aphorism is apposite in this case. There iexensive range of
legitimate opinions which may be formed as whatushdoe done about
this Refugee Reception Office. Opinions among nealSl® men and
women may differ. That is why we have politics. Tawhy, when it
comes to political matters in a constitutional estetich as ours, the courts
will, as a general rule, hold their swords behihdirt backs. Ordinarily,
moreover, the courts will, in such matters, hold gword in their left
hands and their shields in the right: the courtkl hg the shield in
preference to the sword when it comes to politncatters of policy.

[91] | should have upheld the appeal and dismisisec@pplication in its
entirety with costs, including the costs of two osel.

N P WILLIS
JUDGE OF APPEAL
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WALLIS JA: (NUGENT, LEWIS and THERON CONCURRING)

[92] | concur in the judgment of Nugent JA. Thisigiment serves only
to explain why | am unable to agree with my colleagWillis JA, that
Bato Star Fishing (Pty) Limited v Minister of Enuimental Affairs &
others* disposes of the question whether the Director-@&isedecision
to stop processing fresh applications for asylunhatCape Town RRO,
with its ultimate consequence that the RRO willdb@sed, constitutes

administrative action in terms of PAJA.

[93] The fundamental ground for my disagreemenhwity colleague
lies with his approach that we can determine whethe Director-
General’s decision in this case under the Refugeesvas administrative
action, by referring to another case, dealing vathdifferent decision
taken in terms of a different statute about a difié subject matter. That
Is not how the Constitutional Court has enjoinedrtoto undertake the
enquiry whether particular conduct is administ@taction. The enquiry
we must undertake is into the nature of the verygyo under
consideration in the particular case. The powendgeixercised irBato
Starwas fundamentally different from the power beingreised here by

the Director-General, as is demonstrated by tHeviahg analysis.

[94] Bato Stardealt with the allocation of fishing quotas in theep sea
trawl sector of the hake fishing industry. The g®& by which those
guotas were allocated initially involved a scregmmocess in accordance
with a detailed scoring system. The scores detenioy this system

formed the basis for the Chief Director’s allocatiof quotas. His

*1 Bato Star Fishing (Pty) Limited v Minister of Enmimental Affairs & other 2004 (4) SA 490 (CC).
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approach was to start from the existing quota hglcpplicants and to
deduct 5% from those quotas and place the tonrefgesrmissible catch
in a redistribution pool. That pool was then retlsited among existing
rights holders in direct proportion to the scofesythad achieved in the
screening process. The process involved ‘each gtigh [being]
carefully considered and rated according to a rasfgeiteria identified

as relevant by the Departmerit.’

[95] In those circumstances it was common caudethieadetermination
of the quota to be allocated to each applicant e administrative

action. The only issue in that regard was whetherdecision fell to be
reviewed under the common law as set outJathannesburg Stock
Exchange & another v Witwatersrand Nigel Ltd & amat>® or under

PAJA. There is no analysis of the nature of the groweing exercised by
the Chief Director, but no doubt that was becaupeweer of that nature
has always been regarded as administrative in eand subject to
review. It was nothing more, nor less, than a deciso grant a licence
and such decisions are quintessentially adminmggratecisions that have

always been subject to judicial reviéi.

[96] If one examines the power being exercise@ato Starone sees
that the Chief Director had to exercise it in orderallocate fishing
guotas in the light of a detailed screening prodbsd had allocated
scores to every applicant for a quota. In turn@ngef Director took as
the starting point existing quotas, which recogmisexisting rights,

52

Para 56.
%3 Johannesburg Stock Exchange & another v Witwatadsidigel Ltd & anothefl988 (3) SA 132 (A)
at 152A - D.
> See, for exampld,oxton v Kenhardt Liquor Licensing Boaft®42 AD 275 dealing with liquor
licences andBangtoo Bros v National Transport Commissi8v3 (4) SA 667 (N) involving a review
of the refusal to grant a motor carrier certificateder the Motor Carrier Transportation Act 30 of
1939.
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removed a portion of such quota to create the trdalision pool and then
re-allocated quotas in accordance with the residiltee initial screening.
The determination of the factors that would be taikeéo account in terms
of the screening process flowed from the termshefdgoverning statute.
The Chief Director did not have any discretionhattregard, nor was he
determining policy. The policy was clearly embodiedhe statute. The
power being exercised by the Chief Director, whikgreat importance
to participants in the industry, involved littlesdretion. He was granting
a licence in accordance with a policy prescribedegislation. It is not
surprising that this was regarded as administratacion. The
implementation of policy by way of the grant orugdl of rights in
accordance with clearly defined processes of etialua administrative

in nature.

[97] The present is an entirely different situatidh concerns the
manner in which the state determines how it wilsctarge its
international law obligations as enshrined in thefugees Act. This
requires the establishment of Refugee Receptionc&sff and the
appointment of appropriate persons to perform timetions required by
that Act. The responsibility for doing this on bdhaf the executive is
that of the Director-General. As Nugent JA has ax@d in para 58 of
his judgment, that involves an assessment of tled f@r such facilities.
The Director-General has to determine the locafityvhich the offices
will be situated and the number of Refugee Recepfiificers and
Refugee Status Determination Officers needed tot naawicipated
demand for their services. In turn that requires Ehrector-General to
determine what else will be necessary to enableotfiees to function,
including the needs of the Department to maintantr@al records of its

dealings with asylum seekers. An adequate budg#t nsed to be
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prepared as well as a system for monitoring whetheroperations of
such offices is appropriate in the light of the @leneed for them. This,
as the Director-General explained in his affidasdtn fluctuate depending
on political events beyond our borders, which dftee flow of refugees
and the ability of refugees to return to their howcwmuntries. It is

accordingly necessary for the Director-General nnoagoing basis to
evaluate whether the facilities that have beenipuilace to deal with

asylum seekers are appropriately situated, staffeldfunded.

[98] None of this involves the determination of aagylum seeker’s
rights, which is what is involved in the adminisiva of the Refugees
Act. It requires the Director-General to decide htive Act is to be
implemented. That is something to be determined astter of policy,
subject to budgetary constraints, the availaboitysuitable facilities and
suitable staff. That this is a policy questiompparent from the fact that
the Director-General was influenced in making hesision by a possible
shift in governmental policy in dealing with asylws®ekers to one where
it is regarded as preferable for them to be dedh at places that are
close to our borders and their points of entry itmis country. Whether
that is indeed preferable to the original decision have Refugee
Reception Offices located both at the principalnpaf entry (Musina)
and in our five largest cities, is a debatable tjaesit will undoubtedly
make it more difficult for refugees to settle ims®areas until after they
have been granted asylum. But the important pairthat the debate is
one that takes place within the executive wheredinasion falls to be
taken. That demonstrates that the decision does awotstitute

administrative action.
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[99] | cannot therefore accept thBato Staris determinative of the
guestion whether the Director-General's decision nstituted
administrative action. It is therefore unnecessaoy explore the
implications of that conclusion. However, a contrdmnding would
necessarily mean that the decision materially ahcksely affected the
rights or legitimate expectations of any persotherrights of the public.
In turn that conclusion would direct us to the ps@mns of sections 3 and
4 of PAJA and the obligation either to afford afést persons a hearing
or, more probably, given the nature of the decisiorundertake a notice
and comment exercise in terms of s4. Those obdigatcannot be
escaped, although the manner in which decision rmagemply with
these obligations may vary. They certainly canmeoaboided where there
has been an undertaking to consult with interegtadies, including
Scalabrini Centre, over the issue. One cannot, asotleague Willis
does, simply assert that the Director-General wakeruno obligation to
engage in such consultation. Nor can it be sugdeatehe also does, that
a complete failure to engage in consultation omsane may constitute a
permissible departutefrom the procedures prescribed in sections 3 and
4 of PAJA.

M J D WALLIS
JUDGE OF APPEAL

> Under s 3(40n) or 4(4)a) of PAJA.
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