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Arbitration — application for order in terms of 4@) of Arbitration Act No. 42 of
1965 — approach by court when it is contended Isuacessful party in the
arbitration that to make the award an order of cowould be to permit enforcement
of unlawful agreement rehearsed. Held that agregnmeissue did not offend against
s 38(1) of the Companies Act No. 61 of 1973.

Company — proper construction of ss 82 and 83®fGbmpanies Act No. 71 of 2008
in respect of restoration of the registration ohgmany removed from the register by
the Companies and Intellectual Property Commisgiderms of s 82(3) —nature and
extent of retrospective effect of reinstatememtéaregister in terms of s 82(4) of the
Act determined. Held that corporate personalitg @moperty restored
retrospectively ipso factoupon reinstatement, myt alidation of corporate activity
during period of deregistration falls to be deaitlvon applicationby a court in terms
of s 83(4) of the Act if necessary.

JUDGMENT: DELIVERED: 22 OCTOBER 2013

BINNS-WARD J:

[1] The relief sought by the applicant in terms of stgoplemented notice of

motion is essentially twofold. Firstly, it seeksdaclaration confirming that the



reinstatement of the registration of the respondentpanyin terms of s 82(4) of the
Companies Act 71 of 2008has occurred with retrappgeeffect, with an attendant re-
vesting in the company of the property it had owmndekn it was deregistered and a
validation of ‘all acts done by or against [it] finothe date of its deregistration until
the date of its reinstatement’; alternatively, #or order to be granted in terms of
s 83(4) of the Act directing that the reinstatemsiould have the aforementioned
effects. Secondly, it seeks relief in terms oflsoB the Arbitration Act 42 of 1965
making the arbitral awards obtained in its favogaiast the respondent an order of
court. By way of ancillary relief, orders are alsought directing the respondent to
furnish the applicant with a copy of its signeddigéed financial statements for 2011in
terms of s 31(1)(b) of the Companies Act, 2008, dinecting the company to comply
with its statutory obligations, in particular téefits annual returns.

[2] The applicationfirst came before me last yearwds not clear then that the
registration of the respondent company, which haenbderegistered for failing to
render its annual returns, had been effectivelpstaied in terms of s 82 of the
Companies Act, 2008. In the circumstances destrnibehe judgment given at the
time (which is reportedub nom Peninsula Eye Clinic (Pty) Ltd v NewlandgiBal

Clinic (Pty) Ltd and Othef2012 (4) SA 484 (WCC), [2012] 3 All SA 183), the ttea

was postponed in order to allow the status of tegpondent company to be
confirmed. | had declined to enter into the meoitshe application until Ihad been
satisfied on supplemented papers that the regastratf the respondent had been

effectively reinstated.

[3] The application has been re-enrolled on supplerdgmd@ers, as permitted in
terms of the order made in the previous judgmehtis plainly established on the
additional evidence now before the court that thgistration of the respondent
company had been effectively reinstated on 3 Ap@iL2. The Companies and
Intellectual Property Commission (‘the Commissioafjected the reinstatement in
terms of s 82(4) of the Companies Act, 2008.

Three parties were joined as respondents in thcagipn. The second and third respondents were
the Minister of Trade and Industry and the MinisiE€Finance, respectively. The second and third
respondents did not take an active role in thegedings; the third respondent having filed a natice
intention to abide the court’s judgment. It haasrdiore been convenient for the purposes of this
judgment to refer to the first respondent, savilaénorders made, simply either as ‘the respondent’,
‘the respondent company’.



[4] The respondent’s opposition to the application udtrtayered.It contends that
the arbitration award is not amenable to being naderder of court because of the
illegality of the underlying transaction, which atleges fell foul of s 38 of the
Companies Act 61 of 1973. It further contends ths reinstatement of the
registration of the respondent company in terms &2(4) of the Companies Act 2008
did not have retrospective effect in respect of toeporate activity purportedly
conducted on its behalf during the period whenaswiot on the register and that the
arbitration proceedings that were purportedly catelt in its name during the period
of its deregistration were thus void and of no dffeln answer to the applicant’s
contention, advanced in the alternative to its @pal submission that the
reinstatement of the respondent’s registration thadeffect of deeming the company
never to have been deregistered, the respondemécathat s 83(4) of the 2008 Act
did not find application when the dissolution ofcampany had been reversed
administratively by reinstatement of its regiswatiby the Commission in terms of
s 82(4). It also contended that an interested opershich had obtained the
administrative reinstatement of a company’s regigtn in terms of s 82(4) could not

thereafter apply for and obtain consequential réli¢erms of s 83(4) from a court.

Is the arbitral award one that qualifies for endorsement by the court in terms of
s 31 of the Arbitration Act?

[5] It is convenient to deal first with the questioneitier the arbitration award is
amenable to being made an order of court, for @t tuestion is answered in the
negative it would be unnecessary, indeed académdeal with the other issues. The
arbitration was conducted in two stages; a hedoigfgre a single arbitrator at first
instance, and thereafter an appeal from the awérthas arbitrator to a tribunal
comprised of three arbitrators. The issue in disjpetween the parties was the extent
of the shareholding held by the applicant in thepomdent. However, as the
arbitrator at first instance observed in his reastmm making the award;The real
iIssue between the parties is not so much the sbhliely per se as the right to

receive substantial dividends which are payableespect of these shares



[6] The award made by the arbitrator at first instamas in the following terms:

1. Claimant, Peninsula Eye Clinic (Pty) Ltd, is deel&to be the holder of 640 shares in the
Respondent, Newlands Surgical Clinic (Pty) Ltde, 16% of the issued share capital of
the Respondent.

2. Respondent is directed to accord Claimant all sgtgt a 16% shareholder including the
right to receive dividends that may be declaredespect of the said shares and to share
proportionately in any distribution of assets thety take place while Claimant is such a
shareholder.

3. Respondent is directed to pay Claimant R732 00d.08spect of dividends declared on 7
February 2007 with interest thereon at 15% per anfrom 7 February 2007 to date of
payment.

4. Respondent is to pay the costs of this arbitratioeJuding the costs of the two
interlocutory applications brought by Claimant, tbests of the venue, the costs of
transcription and the fees of the arbitrator.

5. Respondent is to pay Claimant’s costs in the Highur€ application under Case No.
4695/07.

The decision of the appeal tribunal was simply tlilaé appeal is dismissed with

costs.

[7] The order in terms of s 31 of the Arbitration Astheing sought because the
respondent has refused to pay the amount due taappécant in terms of the

arbitration award. The relief sought in this rebar the notice of motion is an order
that the arbitration award and the arbitration ap@evard be made orders of court.
The application that the appeal tribunal’s award rbade an order of court

indiscriminately is misdirected in my view. Therpase of an order in terms of
s 31(1) is to render an arbitral award enforcedllethe same manner as any
judgment or order to the same effect’ (see s 31(3))e substantive determination of
the appeal tribunal left the first instance arldras award unaffected. Thus the only
relief that the applicant requires for the purpotenforcing the arbitral awards is one
making (a) the terms of the award at first instanod (b) the costs award of the
appeal tribunal orders of court. The applicantsiresel (MrButler SC, assisted by

Ms loannoy appeared to accept as much when | put the pricgpod$o them during

argument.

[8] As mentioned, the respondent opposes the religfldan terms of s 31(1) of
the Arbitration Act on the basis of its contentibiat to make the arbitration award at

first instance an order of court would be to gifie@ to a transaction concluded in



breach of the prohibition in s 38(1) of the sinepealed 1973 Companies Act. It is
not in dispute between the parties that a contndith contravened the statutory
prohibition against the giving by a company of finel assistance, whether directly
or indirectly, for the purchase of its own sharesuld, subject to considerations of
severability, be illegal and void. It is also ceded by the applicant, correctly, that it
would not be proper for a court in the exercisépowers in terms of s 31(1) of the
Arbitration Act to make an order placing iteprimatur on an arbitral award if the

effect would be to purport to give respectabilitydaenforceability to an unlawful or

legally unenforceable transaction.

[9] A party to an arbitration which makes applicationtérms of s 31(1) for an
award in its favour by the arbitrator to be madeoeder of courtaccepts an onus to
prove thatfit] is in possession of an award that can properly foine subject of an
order of court (Vidavsky v Body Corporate of Sunhill Villa805 (5) SA 200 (SCA),
at para 1%). Thus, if it were to be apparesx faciethe award, or the reasons given
for it, that it could not properly form the subjesftan order of court, the application
would be refused. A respondent in an applicatiorterms of the sub-section is
entitled to oppose the application on the grourat the award is not amenable to
properly being made an order of court; it is ndigeud to be proactive and take steps,

in terms of s 33 of the Arbitration Act, to have ttward set aside.

[10] This does not imply, however, that an unsuccespfuty in arbitration
proceedings may legitimately use its right to ogpas application by the successful
party in terms of s 31(1) of the Act as a surrogatans to obtain an appeal to or
review by a court. Save in cases in which evidedetgorsthe award might, as in
Vidavsky® demonstrate a fundamental failure of the arbiiragprocess, the court’s
enquiry in a s 31(1) application will be limitedttee award and any reasons given for
it by the arbitrator if those reasons are furniskasdpart of the award. If the
unsuccessful party should allege that what on aise fmight appear to be an

unexceptionable award was obtained irregularly mproperly, then it would

2 Citing Butler and FinserArbitration in South Africaat p.273. An applicant for relief in terms of

s 31(1) of the Arbitration Act ordinarily dischaggthe onus by proving the arbitration agreement and
that the award was made consequent upon the imptatran of the provisions of the agreement; cf.
Daljosaphat Restorations (Pty) Ltd v Kasteelhof ZJD6 (6) SA 91 (C), at para 27.

$vidavsky which involved a matter in which there had nageervice of the notice of setdown in
respect of the arbitration hearing, provides amg{a of a case in which evidendehorsthe award

was relevant to the determination of the quest®toavhether the award could properly form the
subject of a court order.



beincumbent on it, should it wish to avoid the effféo make application in terms of

s 33 of the Act for the setting aside of the award.

[11] In considering an application in terms of s 31(fl)he Arbitration Act a court
will not concern itself with possible errors of famr law by the arbitrator in making
the award, but only with the propriety of lenditg taward the force of an order of the
court. This approach reflects the policy of theirt® not only in this country, but
also internationally, to strike the balance betwparty autonomy and judicial control
(or curial intervention) in a way that attaches sidarable weight to party autonomy
(seeTelcordia Technologies Inc v Telkom SA R@D7 (3) SA 266 (SCA) (2007 (5)
BCLR 503; [2007] 2 All SA 243, at para 4 -in thentext of international commercial
arbitrations, and cfLufunoMphaphuli& Associates (Pty) Ltd v Andrewsamther
2009 (4) SA 529 (CC) (2009 (6) BCLR 527) at pardsagd 73 andRoad Accident
Fund v Cloete NO and othe2)10 (6) SA 120 (SCA) at para 36 - in the contaxt

domestic arbitrations).

[12] The allegation that the transaction in terms ofclththe applicant acquired the
holding of shares in the respondent that was ipulés between the parties was a
nullity,on the grounds that it infringed the proitikn in s 38 of the 1973 Companies
Act, was not pleaded by the respondent in theratimnh. This, despite the fact that
the parties had providedin their arbitration agreeimthat the issues referred to
arbitration should be defined in pleadings to behaxged between them, and also
notwithstanding the principle that a person whaesebn an illegality which is not
apparent on the face of the transaction, but afises its surrounding circumstances,
must plead itYannakou v Apollo Club974 (1) SA 614 (A) at 623% The arbitrator
at first instance therefore, understandably, diddeal with the issue.

[13] The respondent sought to prevail upon the arbittatoe-open the arbitration
to deal with the implication of s 38 for which brtended, but he declined to do so.
The respondent then applied to this court for aleoreviewing and setting aside the
arbitrator’s refusal of its request and directimg hto consider whether the provisions
of s38(1) of the Companies Act...apply to the cehtncluded between [the
respondent and the applicant] in and during Jun®4£0and if so, the impact of the

“See alsd= & | Advisors (Edms) Bpk en 'n Ander v EersteNaaie Bank van SuidelikeAfrikaBpk
1999 (1) SA 515 (A) ([1998] 4 All SA 480) at 525H626A and 526D — E.



said provisions on the validity of the said conttacThe application was refused (by
Riley AJ).

[14] The award made by the arbitrator was thereafteuagessfully taken on
appeal, as mentioned earlier. It is evident frtwa teasons furnished by the appeal
tribunal that the respondent argued the questiothefapplication and effect of
s 38(1) of the 1973 Companies Act at the hearinthefappeal. The appeal tribunal
disposed of the respondent’s contentions in thgmne at para 29 of its reasons as
follows (‘NSC’ denotes the respondent):

NSC raises a further argument, namely that the 2B@dsaction is illegal because it
contravenes section 38 of the Companies Act. Tiffculties present themselves. First, a
defence of illegality must be raised in the plegdifyannakou v Apollo Club974 (1) SA (A)
614, 623 G-H) which was not done in the instanecaSecondly, an appeal tribunal is not
entitled to adjudicate on issues not included endtspute referred to it unless the parties have
expressly or tacitly agreed to extend the scopetemmads of reference of the arbitratiofllied
Mineral Development Corporation (Pty) Ltd. v GemshteiKwartsietEiendomsBepelo68
(1) SA 7 (C) at 14 to 15). An arbitration triburddes not enjoy the jurisdiction the High
Court has to decide issues which, although notedaisn the pleadings, have been fully
canvassed in the evidenets+Med Medical Aid Scheme v Thebe YA Bophelo hiaie
Marketing and Consulting (Pty) Ltd and Oth@@08 (2) SA 608 (SCA) at 617 para 31 to 32).
The section 38 issue was not included in the déespreferred to arbitration or, for that matter,

raised on the pleadings. We are thus precluded @mnsidering it.
The correctness of the appeal tribunal’s conclusiothis respect is supported not
only by the authority cited by it, but also by thgbsequentlydelivered judgment of
the Supreme Court of Appeal Gutsche Family Investments (Pty) Ltd and Others v

Mettle Equity Group (Pty) Ltd and Othef2012] ZASCA 4 (8 March 2012), [2012]
JOL 28579 at para 18(c).

[15] Section 38(1) of the 1973 Companies Act (which leesn repealed by Act 71
of 2008, but was still in force at the time appficacquired its disputed shareholding

in the respondent company) provided:

No company shall give, whether directly or indihgcand whether by means of a loan,
guarantee, the provision of security or otherwassy, financial assistance for the purpose of or
in connection with a purchase or subscription n@d®e be made by any person of or for any
shares of the company, or where the company ibsidiary company, of its holding

company.



[16] It is well known that the application of s 38(1Wwhich has not been replicated
in the 2008 Companies Act - and its equivalentim English statutes was frequently
not free of difficulty, and also the subject of rtchant criticism, both here and
elsewhere. The Jenkins Company Law Committee (1B8&ibrtedlyremarkedof the
then equivalent provision on the English statutekbthat it had proved to be an
occasional embarrassment to the honest withoutgoaiserious inconvenience to the
unscrupulous® The provision required an enquiry into whether transaction under
consideration involved the provision of financiasistance by the compahgnd if
so, whether the direct object of such assistancebesn for the purpose of, or in

connection with the purchase of the company’s share

[17] It is unnecessary for the purposes of this judgnteritaverse the import of
s 38(1) in any detail. That has already been dona number of authoritative
decisions, including notablyipschitz NO v UDC Bank Lt#i979 (1) SA 789 (A)and

more recentlyGardner v Margo[2006] 3 All SA 229 (SCA). In the latter case,
van Heerden JA statttn Lipschitz NO v UDC Bank Ltthis court appears to have

accepted the distinction drawn by Schreiner JA iradwell (Pty) Ltd v Rostra

Printers Ltd°] between the “ultimate goal” of the transaction duestion and its
“direct object”, and to accept that it is only thtirect object of the transaction that is
relevant. If the direct object is not the provisioh financial assistance by the
company for the purpose of or in connection witbuachase of its shares, then it is
irrelevant that the ultimate goal of the transactiwas to enable a person to purchase
such shares. Moreover, financial assistance withim meaning of section 38(1) is
given only when the direct object of the transact®to assist another financially —
the section 38 prohibition is not contravened wttendirect object of the transaction
is merely to give another that to which he or shalieady entitled'**'Suffice it to
say that it is evident from the relevant jurispmck that in all but the most

straightforward cases a detailed factual enquirg needed to determine whether the

®SeeLipschitz NO v UDC Bank Lt#l979 (1) SA 789 (A) at 797G-H.

®The import of the ternfinancial assistancen the context of the provision was also problémaSee
Lipshitz NO(note 5) at 798-9.

" The judgment inLipshitz NOtreated of the import of s 86 bis (2) of the 1@2Bnpanies Act, which
was replicated in s 38(1) of the 1973 Act.

8Atpara 47.

1959 (4) SA 419 (A).

% ootnotes omitted.

YThe facts inGradwell which afford an illustration of the distinctiortween direct objectand
‘ultimate goal are succinctly summarised in the judgmentijpshitz NOat 799A-D.



transaction amounted to the giving of financialigtasice and, if so, whether the
direct object, as distinct from the ultimate gaalthe giving of such assistance was
the purchase of the company’s shares. Both elemeate linked to form a single

prohibition®?

[18] Applying the principles described earlier, the ofalgts to which regard can be
had by this court to decide in the current contglkether the application should be
refused on the basis for which the respondent cdstare those apparent from the
factual findings reflected in the reasons furnistgdthe arbitrator and the appeal
tribunal. Consideration of the first instance @dibr's reasons shows that he found
that the applicant was ‘essentially an associatioophthalmic surgeons’ which used
the theatre facilities at the surgical clinic opgedaby the respondent. The use of the
facilities by the applicant generated a ‘substnicome’ for the respondent
company. To encourage the use of its facilitiesimgeons, such as those belonging
to the applicant, the respondent companyat theoémvery financial year provided
financial rewards to the users calculated with nerfee to the extent of their usage.
These payments were opprobriously described asbhkitks’ in the arbitrator’'s
reasons, but nothing turns on that. The respondasatunder no obligation to make
them, but the reference in the appeal tribunalasoes to the payments as having
been incentives that it was ‘customary’ ‘up urtié tend of the twentieth century’ for
privately owned hospitals to make suggests that were made, and so no doubt also

expected, in the context of a wide-spread practice.

[19] The arbitrator noted that at some stage (the costggests that it must have
been in 1999 or 2000) the Health Professions Copuobiished ‘draft guidelines’, the

effect of which would be to prohibit the giving b-called ‘perverse incentives’. The
loyalty incentives or ‘kickbacks’ mentioned earligould fall within the ambit of this

proposed prohibition. The respondent thereuposemkdo make any further loyalty
incentive payments, but indicated its willingnessdive the applicant equivalent
financial rewards, provided this could be done imanner structured to avoid the

prohibition contemplated in terms of the aforemaméd draft guidelines.

[20] The applicant’s claim to the 10% shareholding suesrested on an allegation

that it had purchased the shares in the respomdenthe company for R570 000 in

'% ipshitz NOat 799E.
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January 2002. The respondent contended, howehadrihe transaction relied upon
by the applicant was nothing more than a disguiger/erse incentive’ of the nature
stigmatised by the prohibition in the draft guidet'®it was apparent, however, that
the respondent’s directors were concerned thatrmesaction should bear scrutiny
and not be susceptible to characterisation as padfiiended against the prohibition.
The respondent was subsequently advised by itsaasdihat the transaction did
offend against the prohibition and attention wamthiven to devising an alternative
means of financially rewarding the applicant farldyalty. This led to the conclusion
of an agreement in terms of which the applicant ldvquass ownership in certain
equipment used by it at the respondent’s clinictlie respondent company in
exchange for shares in the respondent. For theoparof the substitute transaction,
which was effected in 2004, the equipment was a®rbran attributed value of
R570 000 by the parties. The net effect of both2B02 and 2004 transactions was
that in monetary terms the applicant paid the redpot R570 000 for the shares, but
was compensated by a balancing transaction whsatliteel in the applicant obtaining
the shares in lieu of the amount it would have hesd in loyalty incentives for the
period 1999-2001. In 2006, the respondent purdadxecancel the 2004 transaction
on the grounds of misrepresentation by the apgliche respondent alleged that the
transaction had been concluded on the basis gbragentation by the applicant that
the equipment was valued at R570 000, whereadditolkean discovered to be worth

considerably less.

[21] The arbitrator found that the acquisition by thelaant of additional shares
in the respondent company had been under discussime 2001. The notes
surviving of discussions in this connection confanthat consideration had been
given by the parties to offsetting the loyalty resvavhich the respondent would
traditionally have made to the applicant againstghbrchase price of the shares to be
acquired. The arbitrator also found that theseudisions were affected by the
perceived need to structure the transaction in anerathat would not infringe any
prohibition against perverse incentives. He fotimel means used in this regard to
have entailed the sudden raising of charges byappdicant against the respondent

which conveniently tallied with the price of theasks. These transactions, which

3t is not apparent from the award whether thetdraidelines had been adopted and put into effegct b
2002. The appeal tribunal’s reasons mention aga®of the formulation of guidelines, which
culminated in the publication of a set of guidedirie July 2002.
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were part and parcel of the aforementioned 200%#aetion, aroused the suspicions

of the respondent’s auditors. The arbitrator régdrthe 2002 transaction as one

which was intended to give effect to the applicardesire to obtain shares in the

respondent compangratis. In context it is clear that what the arbitratoeant by

‘gratis’ was in lieu of the monetary payment whitle respondent would have made

to it in terms of the historical loyalty reward agbnship described earlier. As a

consequence of the concerns raised by the auditbes,parties revisited the

transaction, and the respondent advised its agdibat it was no longer proceeding

with the sale of shares to the applicant in terfrth® 2002 transaction.

[22] The arbitrator then proceeded as follows at para 23 of his reasons for the

award (‘PEC’ denotes the applicant):

13.

14.

15.

The subsequent conduct of the parties, in partidhk conduct of Drs.Scholtz and

Stephenson, further confirms my impression thatséle of the shares in 2002 had

been linked to the fate of the kickbacks. Althoubk proposed way to pass the

kickbacks had not passed muster, both partiesistilhded to exchange the shares

for the kickbacks but they had to find a differastounting method to achieve their

purpose. So far, then, | accept the scenario ndetkfor by NSC.

The (unsigned) minute of a directors’ meetihgPBC on 19 January 2004 at which

Dr.Scholtz and Mr. Hobbs were present reflectssaudision of the problem which

had arisen because NSC's auditors had queriedO®2 ?ansaction. Paragraph 5 of

the minute is particularly relevant and merits @tion here:

ug.

That the PEC directors considered alternatigions to the share acquisition/deal

with respect to the apparent perverse incentivaseras by either suggesting

(a) that NSC and its auditors suggest options of maugatiie deal to promote
progress

(b) that PEC directors consider outright purchase efrémaining 10 percent of
shares by dropping our claim to two years’ worth obnsultancy
fees/dividends.

(c) that PEC directors consider extracting the PEC fibem whole deal and
instruct NSC to repay the money paid to them in éshares in NSC”

Even more compelling is a letter dated 23 Fatyri2004 from Dr. Scholtz to

Dr. Stephenson. It reads as follows:

“Dear Hugh,
Re: Acquisition of 10% shares in Newlands Surg@@igdic (Pty) Ltd (NSC)

We write with regard to the several meetings weehtaad concerning the above.

N S C is unable to issue the agreed shares (dehpitehares having been paid for two years
ago!), on the grounds that your auditors are ofdpi@ion that the transaction, as structured,

may be perceived to be a contravention of the djniefe issued by the Health Professions

Council with regard to so called “perverse incesdiv

We have no intention of contravening the aboveslagiopn. Nevertheless, we do have a serious
intention to acquire an interest in NSC and belithag we have a justifiable expectation in this

regard.

Accordingly we propose the following:
>

The transaction as structured be set aside and foaid and received be set-off in
our respective books of account,

Fresh negotiations be entered into for the acdoisdf 10% of the shares in NSC,
The 6% shares purchased from individual memberbl®€, and the price paid
therefore, must be addressed as an integral panecdcquisition of the additional
10% referred to above.

Your auditors must be party to this process, and



16.

17.

18.

19.

12

»  These negotiations must be completed and the taosaully concluded by 30
June 2004.
We place on record that we have, in good faithyriredl significant costs in connection with
the failed acquisition of shares in NSC and werkeseur rights in this regard.
We look forward to an early resumption of negotiai.
Yours sincerely,”

In the light of this it is abundantly clear thHaoth parties now regarded the 2002
transaction as dead and were looking for an altenavay of achieving their object.
On 15 March 2004 Dr. Stephenson wrote to Dr. Sehinlthe following terms:

“Dear Raoul,

Please find enclosed our cheque for R56,250 bipgyment of loan accounts attributed to
Drs.Maske (R6,250), Rogers R12,500), Steven (RD2,&0d Wilson (R25,000) in 2001.

You may recall that, at the time, there was una#stas to whether payment should be made
to the individual or to P.E.C. as you were currerghgaged in buying their shares and
thereafter the matter slipped my mind.

In addition | have enclosed P.E.C.’s share cedtifidn anticipation of finding a solution to our
dilemma.

We at N.S.C. feel strongly that whatever we agtemikl be in the spirit of our original plan
and | think | might have found a way to achieve.tha

With this in mind I'd like to get together with yand Neil in the very near future.

Yours sincerely”.

The alternative that Dr. Stephenson had in mind avaexchange of PEC equipment
for NSC shares. In the light of these two lettérs iclear that the delivery of the
share certificate did not occur in pursuance of28@2 deal but in anticipation of a
new deal yet to be concluded.

The idea to exchange equipment for shares wesptable to PEC and a list of
equipment was compiled during June 2004.

The value of the 10% shareholding was still puiR@70 000.00 (i.e. the same amount
as the unpaid kickbacks) and obviously the valutghefequipment had to be put at
the same figure in order to make the exchange agpganuine one.

In his evidence Dr. Stephenson was adamaniiB&t wanted payment for its shares
and that he had insisted on the equipment beingcinal use at the clinic and of
being to the value of R570 000.00. | accept thatSdephenson insisted that the
exchanged equipment had to be equipment in ugeeatlinic but cannot accept his
evidence that it also had to have a market valuR53%0 000.00. As to the equipment
being in use, that is a factor which would havet leredibility to the transaction.
There is no indication however that the partiegnded a result which differed
totocaelofrom that which they had sought in 2002, namekaibging payment for the
shares by transferring the “outstanding” kickbacksindeed, the words of
Dr Stephenson in his letter of 15 March 2004, thdtatever we agree should be in
the spirit of our original plan” confirms my impen. When | asked
Dr. Stephenson what had happened to the kickbatk&04 he replied that the
kickbacks were built into the reduced price of wleares, namely R570 000.00
(record p.1581). In giving this reply he howewvestlsight of the fact that the price
was the same as in 2002 and that in NSC had thewdition been debited with
R570 000.00. Thus the kickbacks were obviouslytakén care of in the price of the
shares; in fact, the price of the shares was pit@herder to set off the kickbacks.
Accordingly | reject Dr. Stephenson’s contemttbat the agreement was to transfer
equipment with a market value of R570 000.00 to NB@xchange for the 10%
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shareholding. The transfer of the equipment aedvidue put on it was in my view
only meant to camouflage the true intention of faeties namely to pay for the
shares by cancelling the kickbacks. The surroundimcumstances support my
conclusion. Thus, NSC did not ask for verificatioh the values placed on the
equipment by PEC or itself attempt to verify théueaof the equipment tendered by
PEC, which one would expect if this were an arnmgle transaction involving the
transfer of assets to the value of R570 000.00thEtmore, it was intended that this
equipment would continue to be used by PEC memfiees of charge and NSC
would derive no income at all from such use. Itsmiobave been obvious that the
equipment would depreciate and would also in dugsmbe replaced by equipment
to which NSC would have no claim so that at bestuhlue of these “assets” would
fairly rapidly have wasted away to zero. Cleathgrefore this equipment was not
intended to represent true value to NSC, like manaye bank. My conclusion on
this point is that the exchange of equipment in2268d no more substance than the
sale coupled with the debiting of charges agair®Ehh 2002.

20. In 2004 the parties were still contemplatinprag association in the future and the
exchange transaction was intended to cement itcu@istances changed in 2005,
however, and the relationship soured when NSC camatk negotiations for a sale
for the clinic business. PEC applied in Januar@&2for a hospital licence, and this
was opposed by NSC. A parting of the ways now ledmin the course of having
its assets valued for purposed of the sale of bgsiNSC was informed that the
equipment it had received from PEC had very litdéue in the market. It is only on
the strength of this information that NSC then duug cancel the 2004 exchange
deal, contending that there had been material prissentation as regards its value
on the part of PEC. | may add here by way of arfote that in my respectful view
the proper categorisation of the complaint showdchaps be breach of contract and
not misrepresentation, but niceties of pleadingraedevant as long as the true issues
for decision have been thoroughly canvassed, wBickrtainly the case here.

21. As | am of the view that it was never seriousitended by NSC that PEC was
obliged to deliver equipment with a market valueR870 000.00 it follows that
NSC's contention must be rejected. As between BECNSC, the 2004 transaction
is unimpeachable.

[23] Turning next to the reasons of the appeal triburigthese essentially upheld
the reasoning of the arbitrator at first instanee andorsed his factual findings on the
evidence. The appeal tribunal regarded the 20022804 transactions as a work in
progress with the sole object of achieving thedfanof a 10% shareholding in the
respondent company to the applicant in lieu ofaghmunt that would have been paid
over as kickbacks by the respondent to the applicairthe period from 1999 to 2001
in a manner that would withstand scrutiny in theiteat of the guidelines of the
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Health Professions Council. The appeal tribunaintb that the work in progress

achieved its culmination in the 200gquipment arrangement

[24] In my judgment it does not appear from the reagsgiaen for the arbitral
award that the respondent gave the applicant finhrassistance. The valuable
consideration given to the applicant was in sulstih for the payment which the
respondent would otherwise have made to the applEs a loyalty incentive. The
direct object of the transaction was to satisfy thgplicant’s insistence on
compensation for its contribution to the respondebtisiness. The fact that the
respondent was not under any obligation to makeiribentive payment does not
transmute its provision of an equivalent loyaltyvaed into financial assistance
within the meaning of s 38(1) of the 1973 Compawiets The fact that the purchase
of equipment from the applicant in 2004 was a sh&uo does not implicate s 38(1) if
it is accepted, as | consider it has to be on dleesfascertainable from the arbitrators’
reasons, that the object of the sham was to disghes provision by the respondent to
the applicant of what in undisguised form stoodéstigmatised as by the Health
Professions Council as a ‘perverse incentive’ippéd of its disguise, the transaction
is revealed to have entailed the payment by theretgnt to the applicant of
R570 000 as a customer loyalty reward and the ydbebapplicant of the accrual to
purchase shares in the respondent. While theactine might render the parties
susceptible to disciplinary action for acting canyrto guidelines laid down by the
Health Professions Council, it did not give riseat@ontravention of s 38(1) of the
1973 Companies Act. The first respondent’s grotancdopposing the application in
terms of s 31 of the Arbitration Act thus cannotupdeld.

Was the reinstatement of the respondent’s reqistradn in terms of s 82(4) of the

Companies Act 2008 of retrospective effect?

[25] Turning then to address the effect of the reinstatdé of the respondent
company’s registration in terms of s 82(4) of then(anies Act, 2008. As
mentioned at the beginning of this judgment, theeat in issue is whether it was
retrospective in effect, and if so, whether thdidesed the conduct of the arbitration
proceedings during the period that the respondearise had not been on the register.

As observed in the previous judgment in this appion, the status of the
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respondentas an existing company is obviously smahtissue* If the apparent
extinction of the company with effect from Januaf08 has not been, or cannot now
be, effectively reversed with retrospective effeot the respects relevant, the
arbitration awards might have been nullities beeats respondent, as an ostensible

party in those proceedings, had legally not beesxistence at the relevant times.

[26] The differences between the manner in which theegistration and
dissolution of companies are treated in the 197@ 2008 Companies Acts were
touched on in the previous judgment in this apflica in particular as between s 82
of the current statute and s 73(6) and (6A) of ftedecessot® Theywere also
discussed in the subsequent judgment of the fulrtc(per Rogers J, Yekiso and
Cloete JJ concurring) ibsa Bank Ltd v Companies and Intellectual Property
Commission and Othe013 (4) SA 194 (WCC), [2013] 3 All SA 34, but thewas

no determinative finding in either judgment of tle¢rospectivity question presented
in the current cas€.The question was left open in the previous judgrbecause the
court had not heard argument on the point and dbe df the reinstatement of the
respondent’s registration as a company had in aegtenot yet been confirmed to the
court’s satisfaction. | didnevertheless make spamsing observations about features
of s 82, which, it seemed to préma facie might support a construction of the
provision to the effect that reinstatement in terofiss 82(4) was retrospective in
effect. InAbsa Bank v CPIthe discussion on the point was incidental to thetral
question before the court in that case, which waether s 83(4) of the 2008
Companies Act, which provides that a court mayatecthe dissolution of a company
to have been void,or make any other order thatug jpnd equitable in the
circumstances, is available in a case in which thesolution has happened
consequent upon the company’s deregistration mgef s 82(3), rather than upon its

winding up in liquidation. The full court answertttht question affirmatively.

[27] The wording common to both s 73(6) and s 73(6A)hef 1973 Act that was
pertinent to retrospectivity was contained in theage that upon the restoration of its

registration under either provisiothé company shall be deemed to have continued in

“SeePeninsula Eye Clinic (Pty) Ltd v Newlands Surgichhic (Pty) Ltd and Othersupra, at para 20.
°At para 5-6, 9, 12,19, 21 and 23-24.

'®n Absa Bank v CPICat para 63), Rogers J was prepared to assuma tiwafrt might make an order
in terms of its powers in terms of s 83(4) of ti®& Companies Act to ‘to validate things that
happened during the period of dissolution’, butidit unnecessary on the facts of the case that any
such order should be made.
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existence as if it had not been deregistefédin Kadoma Trading (Pty) Ltd v Noble
Crest CC2013 (3) SA 338 (SCA), [2013] 3 All SA 126 (SCA)was held, with
reference to essentially identical wording in s72&ff the Close Corporations Act 69
of 19843, that its effect was that upon the restoratiothefcorporation to the register
by the registrar all rights and obligations thatd hbeen extinguished by its
deregistration wergso factorevived with retrospective effect. The court alsd
(at para 14-15) that the observationnsamcor (Pty) Ltd v Dorbyl Light & General
Engineering (Pty) LtA007 (4) SA 467 (SCA), at para 23,concerning tHecefof

s 73(6) of the 1973 Companies Act that re-regisinat'seems to validate,
retrospectively, all acts done since deregistratienincluding for example, the
institution of legal proceedings — on behalf ofampany that did not exist applied
upon an administratively determined restorationaoforporation to the register in
terms of s 26(6) and (7) of the Close Corporatidos The judgment irCA Focus
CC v Village Freezer t/a Ashmel Sp@013] ZASCA 136 (27 September 2013),
which was delivered after argument had been heattie current matter, is to the
same effect.

[28] The express retrospectivity provision that provided basis for the court’s
reasoning in cases lik€EA Focus®Kadoma Trading Insamcor and Ex Parte
Sengolinvestments (Pty) i, however,absent from ss 82 and 83 of the 2008
Companies Act.

"Theen passantemark in para 20 of the full court’s judgmen®bsa Bank Ltd v CPIGupra thatif

the interested partgould not procure the lodging of the outstandieturn and thus obtain restoration
from the Registrar in terms of s 73(6A), he coydraach the court in terms of s 73(6) and obtain
restoration if this was just and equitableas plainly madeper incuriam Section 73(6A) of the 1973
Companies Act provided for an application to thgiRear of Companies only by the deregistered
company itself, and not by aimterested party Section 26(6) of the Close Corporations Act ighh
predated the introduction of s 73(6A) of the Comesauict) provided by contrast for an application fo
the re-registration of a deregistered close cotjmrdo be made on the application of ‘any intezdst
person’. The structure of s 26(6) and (7) of thes€ Corporations Act appears to have been directed
at facilitating the achievement by administrativeams what s 73(6) of the Companies Act required to
be done judicially.

®Before its substitution in terms of s 224(2) of Adt of 2008 with effect from 1 May 2011.

*The observation itnsamcowas described iA Focus CC v Village Freezer t/a Ashmel S2ar 3]
ZASCA 136 (27 September 2013), at para 7aasobiter dictum...somewhat tentativetyade. See
alsoPeninsula Eye Clinic (Pty) Ltd v Newlands SurgiChhic (Pty) Ltd and Other2012 (4) SA 484
(WCC), [2012] 3 All SA 183, at para 23.

“In CA FocusCachalia JA ventureein passanand obiter that the omission from s 82(4) of tkeress
retrospectivity clause might be indicative of alisedion by the legislature that the retrospective
restoration of the registration of companies inamner that deemed them not ever to have been
deregistered could give rise to ‘potential anonslfat para 22).An example of a potential anomalous
consequence was given at para 20 of the judgment.

211982 (3) SA 474 (T) at 477 C-D.
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[29] In a recent judgment of this courtit was held thia¢ omission of any
equivalent in the new Companies Act of the expyegsbvided retrospectivity
provisions in s 73(6) and (6A) of the 1973 Act plgimanifested an intention by the
legislature to exclude any retrospective effectrutiee reinstatement of a company’s
registration in terms of s 82(4); sBaght Bay Property Service (Pty) Ltd v Moravian
Church in South Afric2013 (3) SA 78 (WCC). (The learned judge wasinated

to consider, as | have been, whether s 83(4) isvlst court with the power to direct
that an administrative reinstatement of registrasball have retrospective effect.) It
would thus ordinarily be a simple matter of follogithe precedent established by the
judgment inBright Bay Property Servicenless | were of the view that it was clearly
wrong. Counsel for the applicant advanced variouscisms of the decision in
Bright Bay Property ServiceOn closer consideration | have been persuadsdhb
judgment does not afford safe authority for the miregand effect of subsection 82(4)
with regard to retrospectivity. The deregisterammpany’s application for the
restoration of its registration in that case hadnbmade in terms of s 73(6A) of the
1973 Act before the commencement of the 2008 Athe reinstatement of the
company’s registration therefore fell to be detexdi under the old Act, and the
effect of the differently worded equivalent prowaiss of the new Act thus did not
properly arise for consideration in that case. sThllows clearly, | think, from item
3(1) inSchedule 5 to the 2008 Act, which provideat tmatters pending before the
Registrar of Companies at the date of the repetileofl973 Act fell to be disposed of
under that Act. (Such an interpretation would dsasupported by the provisions of
s 12(2) of the Interpretation Act 33 of 1957.) hu$ find myself in respectful
disagreement with the reasoning at para32-35 ojulhgment inBright Bay Property
Serviceand am impelled in the result to conclude thatdhse was decided on the

basis of an incorrect appreciation of the applieatutory regime.

[30] Whereas the absence fromss 82(4) and 83(4) ofQA8 Act of any express

equivalent of the express retrospectivity provisidound in s 73(6) and (6A) of the
1973 Act is indeed an important pointer to supportargument that the legislature
intended to radically alter the regime applicabieer the old Act, | am, with respect,
unable to subscribe to the approach that, by jtslé omission plainly and

unambiguously establishes the meaning the leannggkejarrived at by it iBright

Bay Property ServiceAs the applicant’s counsel point out in theirtten argument,
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‘the question arises why the legislature shouldehatended such a drastic departure
from the 1973 Act’, especially in the context oetpractical issues that fall to be
addressed when a company that has been deregigaesilirrected. The absence of
an obvious or certain answer to that question seagea reminder that the legislative
intention falls to be established primarily uponamtextual reading of the provisions
of the new Act, bearing in mind also the provisimisss 5 and 7 of the statute, to
which the learned judge iBright Bay Propertymade no referenc@They enjoin a
purposive construction of the provisions of the 08ct. The omission of the
expressly provided retrospectivity clauses in thdier statute is but one of the factors
to be considered in the broader context. In myyier the reasons discussed later in
this judgment, a cogent argument can be made ow parposive reading of the
provisions of s 82 that there has not in fact be@hange of legislative intention and
that subsection 82(4), properly interpreted, doese gise to reinstatement of
registration with at least some retrospective eéffélche difficulty is that an argument

to the opposite effect can also be advanced pavslyas

[31] In the result the unsatisfactory position is thet tourts are left in the position
of having to decide between two very arguable, dpposite meanings.Moreover,
when regard is had to the relevant history of tip@alent provisions in the previous
Companies Act and its English equivaléhtie question arises, if one is to construe a
reinstatement in terms of s 82(4) of the current As retrospectively effective,
whether such retrospectivity pertains merely to ¢cbmpany’s corporate personality
and the restoration to it of its property, or wtegtht also includes any corporate
activity undertaken purportedly on its behalf andts name during the period that it
was deregistered. (Under the 1973 Act a restardtiathe register in terms of s 73
had a fully retrospective effect, whereas an olideterms of s 420 declaring the
dissolution of a company to have been void did retospectively validate any
corporate activity of the company between the dafteits dissolution and the
avoidance ordef)As Rogers J pointed out &bsa Bank Ltd v CPICat para 37), the

2008 Act brings together the concepts of dissatuéind removal from the register,in

*’Section 5 provides in the respect most relevanpfesent purposes that the Aatust be interpreted
and applied in a manner that gives effect to theppses set out in section 7t also permits, to the
extent appropriate, the consideration of foreigm far the purposes of interpreting and applying the
Act. Section 7 sets out the purposes of the Attt i emphasis on simplicity, flexibility, efficien
and predictability.

**The relevant history is usefully related in thd fdurt’s judgment ifAbsa Bank Ltd v CPIGupra.
**SeeAbsa Bank Ltd v CPIGupra, at para 25 and the other authority citedeth
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contradistinction to their disparate treatment unttee 1973 Act. It does not,
however, expressly provide which (if indeed eitr@he different consequences that
attended the resurrection of a company under tdeAct, whether by voiding the
dissolution or restoring the registration, shoupplg under the new regime. It is
perhaps hardly surprising therefore that the garigprudence on ss 82 and 83 of the

2008 Act has been inconsistent and somewhat teatati

[32] Apart from the judgments in this court already nmed, the question of
whether the reinstatement of a company’s registnan terms of s 82(4) of the 2008
Companies Act is with retrospective effect has ddsen touched on in some of the

other divisions of the High Court.

[33] In Fintech (Pty) Ltd v Awake Solutions (Pty) Ltd anthi€ds2013 (1) SA 570
(GSJ), van Oosten J remarked on the evident pahctecessity for at least some such
effect and expressed his agreement withpifiaa facieview expressed by me in the
earlier judgment in this matter that the importtbé word feinstaté in the sub-
section, with its connotation of putting somethihgck in its previous state, is
indicative of a legislative intention that the mstion of a company to the register in
terms of the provision is with retrospective effecThe learned judge found it
unnecessary, however, to come to a firm deternunatf the question because he
found on the facts of the case that the deregistraprocess of the company
concerned had been ‘cancelled’, with the result, @sderstand it, that the company

had never in fact been deregistered.

[34] Van Oosten J did nevertheless also postulat€iectthat there wasno
reason why the court should not be able to exeitsseherent jurisdiction, in view of
the absence of an enabling statutory provision uride 2008 Act, on application or
otherwise, to validate anything done by or agaitie affected company between
deregistration and its reinstatement, and to makehorder as it makes appropriate
Counsel for both sides in the current matter vaetedem correctly in my respectful
view, that the court does not have an inherentsgligtion, in the ordinarily

understood sense of that term,to make such oftférhiey were agreed that the only

“In Bright Bay Property Servicgupra, at para 28, Henney J also rejected themttat the court
could exercise an inherent jurisdiction. The ledrjudge appears to have done so, however, on the
basis that the exercise of such a jurisdiction Wawdgate an unambiguous expression of legislative
will. The ‘legislative will' identified by Henney was an intention to do away with the retrospégtiv
provision in s 73(6A) of the 1973 Companies Acts dpparent in this judgment, | do not share the
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source of a power of the nature postulated by vastéh J lay in s 83(4) of the Act.
As mentioned, counsel were at odds with each obtmevever, as to the availability of
that power in respect of a reinstatement of a caryiparegistration already effected
by the Commission in terms of s 82(4). It was toatention of the respondent’s
counsel (MrAlbertussC) that the power was available only to a couizeskof an
application for the a declaration that a comparmlssolution had been void, and that
it was not available, as a means independentlhyuct sin application, for a court to
supplement or vary the effect of an administrate@statement by the Commission
in terms of s82(4). The respondent’'s counsel caffely submitted that the
administrative reinstatement of a company’s regigin in terms of s 82(4) of the
2008 Act had the limited effect of restoring repestively the company’s corporate
personality and its property, but not of validateugy activity conducted in its name
while it had been deregistered (in other words féecelike that which followed an
order in terms of s 420 of the 1973 Act).

[35] In AmarelAfrica Distributors (Pty) Ltd v Padayad@®13] ZAGPPHC 87
(28 March 2013), the point was taken by the defenhtiaat the proceedings had been
incompetent by virtue of the plaintiff company hayinot been on the register of
companies when the action had been institutedadtbeen removed from the register
in 2010 for being in default with the lodging o iannual returns. Before the action
came to trial in October 2011, the plaintiff compaibtained the reinstatement of its
registration administrativel§/. It appears that the application for reinstatented
been submitted in September 2011 (that is afterctramencement of the 2008
Companies Act), and dealt with by the Commissionteirms of s 82(4). The trial
judge (Legodi J) rehearsed the differences betvgeéd of the 1973 Companies Act
and the regime in terms of s 82 of the 2008 Act apdears to have determined
() that the reinstatement of the plaintiff's comg& registration had beenof

retrospective effect and (ii) that it had validdbexl company’s institution of the

learned judge’s view that such a legislative valunambiguously manifest in the provisions of the
2008 Companies Act.

%In Re M. Belmont & Co., Ltf1952] Ch. 10, [1951] All ER 898, Wynn-Parry J dgbe expression
‘inherent jurisdictionto describe the powers conferred by the phrasder, upon such terms as the
court thinks fitin s 352(1) of the 1948 English Companies Acted in the same manner the
expression could apply equally to the phras®y‘other order that is just and equitable in the
circumstancesn s 83(4)(a) of the 2008 Companies Act.

?"The anomaly of the reinstatement having occurremupe application of the deregistered (and
therefore legally non-existent) company itself dnesappear to have been considered by the court of
the parties.
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action, subject to the right of the defendant isean defence any prejudice it might
have sustained as a consequence of the retrospeetinstatement. As the defendant
had failed to raise any issue of prejudice, appbratespite an invitation by the
courtto do so, the court proceeded to determineattt®on on the merits of the
contractual dispute between the parties. The basite court’s conclusion that the
reinstatement of registration had been of retraspeeffect — including a validation
of its corporate activity while it had been derégjied - is, however, not apparent
from the judgment, and noris the provenance optheer the learned judgeappears to
have imputed to the court to curtail the effectsreifospectivity with regard to its
prejudicial effect on third parties. It seems te mhat if such a power exists, its
source must lie in s 83(4) of the 2008 Companiet Wbich, certainly on a literal
construction, requires an application for reliefdvyinterested party.

[36] In Nulandis (Pty) Ltd v Minister of Finance and Oth&®813 (5) SA 294
(KZP), the applicant nominally sought an orderamts of s 83(4)(a) confirming that
the registration of a company against which it leddiained a judgment had been
restored and that the company’s assets had redvasté. The court treated the
application as being one to avoid the dissolutibthe company, which had occurred
consequent upon its deregistration for failureil® its annual returns. Much of the
judgment inNulandisconcerning the proper construction of ss 82 ani$ &3 conflict
with the full court judgment irAbsa Bank Ltd v CPI@Gnd thus, by virtue of the
binding character of the latter in this divisiorged not detain me. On the issue of
retrospectivity, however,D. Pillay J did expres® thiew (at para 53) thatahy
interested person who wants reinstatement and awncel[i.e. a declaration that a
company’s dissolution has been voettospectively will have to motivate fully for
such effect in an application to court to eithervimv the Commission’s decision
about registration or void dissolution by relyingn éhe ‘just and equitable’ test in
terms of s 83(4) of the new Adhereby suggesting that the only ways in which
reinstatement of registration with retrospectivée@f could be obtained under the
2008 Companies Act would be either by way of agpion to court for a review -
presumably in terms of s 6 of the Promotion of Axiistrative Justice Act 3 of 2000 -
of the Commission’s decision to remove the compaosn the register under s 82,
orby applying foran order with that effectunder3¢4. Thesecond part of that
approach to the interpretation of the 2008 Actat tis with reference to s 83(4) -
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seems essentially in keeping with the constructimmended for by the respondent’s
counsel in the current matter. The bases for yPilla interpretationappear to have
been the absence of any express provision in ®82ecning the retrospective effect
of the reinstatement of a company’s registratimghsas that found in s 73(6A) of the
1973 Act, and the powers given to the court in seohs 83(4) of the new Act of a
nature comparable to those under s 73(6)(b) oblthéct.

[37] Pillay Jalso appears to have found fortificatiorr foer viewpoint in a

comparative consideration of the equivalent prowisi concerning administrative
reinstatement of registration in terms of the EstglCompanies Act, 2006 (c.46),
where there is provision for an application to ¢dayr an interested party within three
years of the company’s administrative reinstateroarthe register for such directions
and provisions as might be just for placing the pany and all other persons in the
same position (as nearly as may be) as if the coypnpad not been dissolved or
struck off the register. (That provision — in setitsons 1028(3) and (4) of the English
Act —stands alongside and is supplementary to tbeigon in subsection (1) that
‘The general effect of administrative restoratiorthie register is that the company is
deemed to have continued in existence as if itnwddbeen dissolved or struck off the

register’?®)

Of course, the difficulty is that the wording thfe English Companies
Act provisions is materially different from that ¢ 82 and 83 of our new Companies
Act. If the intention of the legislature had betat the local dispensation should
replicate that under the current English statute, dasiest manner of achieving that
would have been to faithfully copy the English psians(an approachmanifested in
many provisions of the earlier Companies Acts).Ayppiate reference to foreign law
for interpretative purposes is enjoined in terms 6{2) of the 2008 Act. In my view,
however, the only value to be gained from an exation of the relevant broadly

equivalent, but very differently worded, statutgmpvisions in other jurisdictions in

“n Fabb&Ors v Peters &0r$2013] EWHC 296 (Ch) (18 January 2013) (at parpthe effect of

s 1028(1) was considered to render effective pidinge commenced in the name of the company
before its restoration to the register. The prdoegs were, however, struck out for reasons trabér
no relevance in the current matter. The effe¢hefjuxtapositioning of provisions equivalent tdosu
sections 1028(1), (3) and (4) in the 1985 EnglisimBanies Act was explained by the Court of Appeal
in Top Creative Ltd and another v St Albans Distriou@ci[2000] 2 BCLC 379 (CA); see also
Tyman's Ltd v Cravefi952] 1 All ER 613 (CA), [1952] 2 QB 100. It @oubtful that the reasoning in
those judgments can be applied in respect of emstent of a company’s registration in terms of

s 82(4) of the 2008 Companies Act because of tleetedf s 83(1), which clearly provides that the
effect of deregistration ipso factoto dissolve the company and the absence of angsioa with an
expressly retrospective deeming provision suclhaisin s 1028(1) of the English statute.
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which the company law is of the same ancestry as muthe confirmation to be

obtained thereby of the nature of the generallyeptsd practical needs and
considerations related to the effects of the relekthe dissolution or deregistration
of companies. Having regard to the provisionssod &nd 7 of the 2008 Companies
Act, it would be acceptable to construe our staputigposively in a manner that would
effectively address such generally recognised neews considerations unless the

language clearly excludes that.

[38] But what then is one to make of the omission frév@ 2008 statute of the
express provisions concerning the retrospectivecefdbf restoration to the register
that, in common with equivalent provisions in theglish,? Australian®® and
Canadiar" companies legislation, was evident in the 1973 games Act? Seeking
an answer requires as a first step a close analf/sie remedies provided in terms of
ss 82 and 83 of the 2008 Companies Act. To asstbiat exerciseit is worthwhile to

set out the relevant provisions in full.

[39] Section 82 provides:

Dissolution of companies and removal from register
(1) The Master must file a certificate of winding of a company in the prescribed form

when the affairs of the company have been completelind up.

(2) Upon receiving a certificate in terms of suttsm (1), the Commission must-
€) record the dissolution of the company in thespribed manner; and
(b) remove the company's name from the compaaigister.
3) In addition to the duty to deregister a compaoptemplated in subsection (2) (b),

the Commission may otherwise remove a company frenmcompanies register only
if-
(a) the company has transferred its registratioa fiareign jurisdiction in terms
of subsection (5), or-
® has failed to file an annual return in termssettion 33 for two or
more years in succession; and
(ii) on demand by the Commission, has failed to-
(aa) give satisfactory reasons for the failureilthe required

annual returns; or

#Sections 1028 and 1032 of the Companies Act, 2026 ).

section 601AH(5) of the Corporations Act, 2001

%IFor examples of the relevant provisions in Canatéigislation, which are contained in the provincial
statutes, see e.§he Queen v. Lincoln Mining Syndicate Ltth59 CanLll 44 (SCC), [1959] SCR 736,
Royal Bank of Canada v. Cressler Hotels L1980 CanLlIl 1072 (AB QB) an/illow Green
Developments Ltd. v. Lucas Anderson Constructi®®3Z)1 Co. Ltd. 1998 CanLll 4518 (BC SC).
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(bb) show satisfactory cause for the company toaiem
registered; or
(b) the Commission-

0] has determined in the prescribed manner trattmpany appears
to have been inactive for at least seven years,n@angerson has
demonstrated a reasonable interest in, or reagorit$ocontinued
existence; or

(ii) has received a request in the prescribed ntaand form and has
determined that the company-

(aa) has ceased to carry on business; and

(bb) has no assets or, because of the inadequaity afsets,
there is no reasonable probability of the compaewd
liquidated.

(4) If the Commission deregisters a company aseroplated in subsection (3), any
interested person may apply in the prescribed nraamné form to the Commission,
to reinstate the registration of the company.

®)

(6)

[40] Section 83 provides:

Effect of removal of company from register

(1) A company is dissolved as of the date its nasneemoved from the companies
register unless the reason for the removal istttetompany's registration has been
transferred to a foreign jurisdiction, as contertgaan section 82 (5).

(2) The removal of a company's name from the conegaregister does not affect the
liability of any former director or shareholder tbe company or any other person in
respect of any act or omission that took place fieefioee company was removed from
the register.

3) Any liability contemplated in subsection (2)ntimues and may be enforced as if the
company had not been removed from the register.

(4) At any time after a company has been dissolved-

(a) the liquidator of the company, or other perseith an interest in the
company, may apply to a court for an order deotatire dissolution to have
been void, or any other order that is just andtafie in the circumstances;
and

(b) if the court declares the dissolution to haeerbvoid, any proceedings may
be taken against the company as might have been takhe company had

not been dissolved.

[41] Whereas the current legislation draws togethewm provisions in the same

part of the Act the consequences of the deregmtratf companies and the winding
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up of solvent companies, it provides three diffememedies for any interested party

seeking to avoid or reverse the consequences s¢ ttigsolving actions:

(i) administrative reinstatement of registration interof s 82(4) — this remedy is
available only when a company has been dissolvéerins of s 82(3) read
with s 83(1),

(i) a court order declaring the company’s dissolutmin@ave been void in terms
of s 83(4), or

(iiany order - also in terms of s 83(4) - thatwlab be just and equitable in the
circumstances, which, on the authority Absa Bank v CPICmight
include an order restoring a company that had bagministratively

deregistered to the register and regulating theegquences thereof.

As confirmed in the full court’s judgment ibsa Bank Ltd v CIPG@he remedies are

not mutually exclusive.

[42] The second of the aforementioned remedies seenes) wdnsidered with the
attendant provisions in s 83(4)(b) of the Act, ®ib all material respects identical to
that provided in s 420 of the 1973 Act and, on phi@aciple that the legislature is
deemed to be cognisant of the judicial interpretatof its language, falls to be
interpreted in the same manner as that provisisrbeart>The wording of paragraph
(b) of s 83(4) makes it plain, for the same reagpwsn for the interpretation of s 420
of the 1973 Act and its equivalents in successiugliEh Companies Acts, that an
order declaring the dissolution of a company toehlawen void does not affect the fact
of the dissolution or give validity to acts purpemity carried on by, with or against the
company between the date of the company’s dissolind the making of the order
declaring the dissolution to have been void.The gamy’'s corporate existence is
restored with effect from the date of its dissalntibut not its ‘corporate activity®
Much turned for purpose of that interpretation ba word thereupohin s 420 and

its equivalent§? The omission of that word from s 83(4) does mppear to me to be

32Ct. e.g.Sidumo v Rustenburg Platinum Mines R&D8 (2) SA 24 (CC) ((2007) 28 ILJ 2405; 2008
(2) BCLR 158; [2007] 12 BLLR 1097 at para 28&pprite Checkers (Pty) Ltd v Ramdaw R@D1 (4)
SA 1038 (LAC) (2001) 22 1LJ 1603; [2001] 9 BLLR 1Dlat para 57; an® v Padshd 923 AD 281 at
312

¥3ee the speech of Lord SumneMaorris v Harris [1927] AC 252, at 257.

¥SeePieterse v Kramer N.QL977 (1) SA 589 (A), at 600-601H. The courPietersewas dealing
with the interpretation of s 191(1) of the Companiet 46 of 1926, which was closely similar to ©42
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of any significance, however, for its effect is lrepted by the conditionaif’ which
prefaces paragraph (b) of the sub-section. If dhder declaring a company’s
dissolution ‘to have been void’ in terms of thesfipart of s 83(4)(a) were not
intended to bear the restricted consequences ttegtdad orders under s 420 of the
1973 Act, the provisions of paragraph (b) of thie-saction would be superfluous. In
the result it is only the possibly retrospectivéeets of the first and third remedies

that have to be settled.

[43] The third category of remedy is very broad andifllex The court may make
any order that is just and equitable in the cirdaamses. Despite its wording, which
included a provision expressly declaring the dissoh of the close corporation to be
void, | consider that the order made by the fulurtan Absa Bank Ltd v CIPC
resorted under this category. That much is evittemt the fact that the order did not
employ wording declaring the dissolution of thepmation ‘to have beewoid’, as it
would were it to have followed the wording of s 8Bin respect of the second of the
aforementioned remedies. It is also confirmedjrikhin the observation by Rogers J
(at para 48) thatAn order that is just and equitabJee. the third category of remedy]
may entail a declaration that the dissolution isdvéogether with ancillary reliéf
The third category of remedy is certainly broadwgioto include an order directing
the restoration of a company to the register calpligh directions formulated to put
the affected parties in the position they wouldéhéeen had the company not been
deregistered, or simply directing that the compahguld be deemed never to have
been deregistered.An example of the type of amgiltalief that might be required
and which a court might be empowered to grant utigerthird category of remedy
was postulated in connection with the equivalenglish legislation inRe The
People's Restaurant Group L{@012] EWHC B33 (Comm) (30 November 2012), at
para 52, being to suspend the prescription penodreditors whose claims were not
time barred at the date of dissolution, but woultdeovise be so when the company
was restored” (It is not necessary to determine in this casetdr the particular

relief postulated inThe People's Restaurant Growould competently be granted

of the 1973 Act and its equivalents in the suceesEinglish statutes discussed?i@aktone Ltd v
Joddrell[2013] 1 All ER 13 (CA).

%See alsdke Donald Kenyon LtH956]3 All ER 596 (Ch), approved by the Court gipeal inRegent
Leisuretime Ltd. v Natwest Finance [#003] EWCA Civ 391, and compaRe Huntingdon Poultry
Ltd [1969] 1 All ER 328 (Ch).
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under our law in view of the effect of the Prestioip Act 68 of 1969°). It might
also include orders validating and corporate agtipurportedly conducted on the

company’s behalf during the period of its deregtsbn.

[44] The circumstances in which the administrative diggmn and reinstatement
of a company are permitted in terms of s 82(3) @af the 2008 Act are mostly of a
nature that reinstatement (i.e. by resort to thet iategory of remedy) is likely to be
sought only for the purposes of restoring formalktxnce to a company that has
remained operative notwithstanding its deregisirati The circumstances
contemplated in terms of s 82(3)(a) (failure togednnual returns) are, as the current
matter illustrates, more often than not symptomafi@dministrative neglect by a
company’s management rather than a cessation bydhwany of its corporate
enterprise. The purposes of the Act set forth7nwsould not be furthered by treating
the administrative reinstatement of the registratiof the company in such
circumstances as effective only from the date ef ifinstatement and not from the
date of the dissolution. Certainly, there would ke practical purpose in
administrative reinstatement if it did not have #féect of retrospectively restoring
the company’s personality and reinvesting it witihe tto its property. As to the
validation of its corporate activity, an argumeatl be made that if that were not to
be implied, there would be a need in many casesfalsan application to court in
terms of s 83(4) for an order regularising and datlng the company’s corporate
activity during the period that it had been legalyt not factually, moribund, and
that to imply such a requirement would be subversi¥’ the objects of simplicity,
costs saving and business efficiency evidently eoplated by the very provision of
the administrative remedy as an alternative topli@ation to a court. Against that
argument is the consideration that the potentiatigesirable effects of the automatic
retrospective validation of invalid acts on thirdriges is a powerful factor weighing
in favour of judicial regulationof any such acts ragyht be too contentious to be
catered for by voluntary ratification by the affedtparties.

[45] Dissolution in terms of s 82(3)(b)(i) is likely toccur only when all the
objectively determinable indications are that tbenpany has been inactive for a long

period and no person would have any interest indtginued existence. It is probable

%ctBerrange v Registrar of Companig908] JOL 21225 (N), [2007] ZAKZHC 35 and contrast
Village Freeezer t/a Ashmel Spar v CA Focus2DC2 (6) SA 80 (ECG) at para 27-28.
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that reinstatement of the registration of a compaay has been struck off the register
for this reason will most commonly be sought inceimstances in which the
deregistration has occurred in error because thgaay has in fact been active, or
there was in fact a person who had - and retaias 4interest in its continued
existence. Therefore, in such a case too, praatmasiderations suggest that any
person applying for the reinstatement of the regfisn would obtain effective relief
only if the reinstatement were with retrospectivied, thereby acknowledging the
fact of the actual corporate activity of the compaiter its deregistration, or the
actual interest of the person concerned that thgpeoy should not have been struck
from the register. A consideration of the positwith ss 5 and 7 of the Act in mind
would thus also in this category militate in favoof construing the effect of
reinstatement in terms of s 82(4) to be retrospectivith the result that upon
reinstatement to the register the company woulddgarded as if it had not been
dissolved. The fact that parties other than thegrewho is sufficiently interested to
obtain the reinstatement of the company’s regisinatmight have conducted
themselves on the basis that the company had céasadt and might be prejudiced
by the indiscriminate restoration of an ‘as you eVesituation weighs equally in this
division of the first category cases in favour af iaterpretation that the company’s
corporate activity while it was deregistered shontit be treated as having been
automatically validated upon the reinstatementhef company’s registration; being
an issue that, if necessary, is better regulatedrms of s 83(4) by a court according

to what might appear to be just and equitable encihcumstances.

[46] Removal from the register in terms of s 82(3)(b)&ian alternative to formal
winding up. The provisionappears to bedirectedaatlitating the discarding of
deadwood from the register of companies in circamsts in which a company has
ceased to carry on business and where, becausasstis are non-existent or
inadequate, a formal winding-up is unlikely to occuThe persons most likely to
request deregistration in terms of s 82(3)(b)(igwd be the same as those who in
other circumstances would procure the company’antaty liquidation. The persons
most likely to apply for the reinstatement of a gamy deregistered for this reason
would be those who had claims against the compdnghathey considered could be
satisfied either by execution or in the contextaotompulsory liquidation. They

would be persons who could show that the deregidteompany did have sufficient
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assets to warrant them pursuing either of thosesesu Their purpose in obtaining
the reinstatement of the company’s registration ldaften not be served if the

reinstatement were not with retrospective effddawever, in cases falling under this
division of s 82(3) read with s 82(4), the needdbdate post-deregistration corporate

activity is unlikely to be a consideration in mosakes.

[47] Counsel for the applicant pointed to other consitiens that demonstrated the
practical need for reinstatement in terms of s B2¢4be accepted as being with
retrospective effect. Theseincluded that if thererew no retrospectivity the
reinstatement of the registration of a company waive rise to the reconstitution of
companies without their governance structures aede-vesting in the company of
its assets would be susceptible unduly to compdinat The other considerations that
counsel contended militated in favour of reinstaatroperating with automatically
retrospective effect were expressed in the follgwimetorical questions posed in their
heads of argument: ‘fijthe reinstatement occurs ex turmt not retrospectively
(illogical as that may be), what of the rights amloligations that may have arisen in
the interim? For example if (as here) money is heldan account, and interest
accrues thereon, is no tax payable on the intetest@ ‘What is to occur to duties
and obligations of directors that previously exit€lhe notion that the reinstatement
IS not retrospective would lead to the logical cemsence that the company’s
directors who face claims could, by failing to fieturns, cause the company to be
deregistered and then upon reinstatement escapeoliigations that they faced

previously.

[48] Some (but not all) of the considerations identifiedthe applicant’s counsel
do afford support for the intended retrospectivieafthat | ventured tentativelyat
para 21 of the earlier judgment might be denotedheylegislature’s choice of the
word ‘reinstate’ in s 82(4). | agree that thereudoordinarily be little practical point
in the reinstatement of the existence of a comphitywere not thereby also to be
reinvested with its assets, including any accretionsuch assets as might have
occurred during the period of deregistration. doaagree that in the absence of any
statutory mechanism for the re-establishment ofcttrapany’s board it would seem
to be implied that,save as might otherwise be esgtyedirected (say, in terms of an
order made in terms of s 83(4)), directors in positwhen the company was

administratively deregistered should be deemedat@ hemained in office upon the
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reinstatement of the company to existeffetowever, the obligations of a company
are not extinguished by its administrative dissohif and the same applies in respect
of the liability of natural persons who might haweurred such liability through the
delinquent management of the company or througlersaking an accessory liability
such as by way of suretyship. So not all of the considerations offered by the
applicant’s counsel seem to me to offer supporttlie@ir contextual construction of
s 82(4) as having the blanket retrospectivity ttiet courts gave to restoration in
terms of s 26(7) of the Close Corporations Act agead prior to its recent
substitution. None of the considerations argueddiynsel would necessarily require
that the corporate activity purportedly conductedhe name of the company during
the period of deregistration should be automaicaiblidated by virtue of the
reinstatement of registration. On the contrarg potentially prejudicial effect on
third parties of a necessary or inevitable valmatof purported corporate activity
inherent in the indiscriminately automatic retraspe reinstatement of companies is
a consideration weighing against the ready acceptar giving reinstatement in
terms of s 82(4) unqualified retrospective effecthe nature provided in terms of the
materially differently worded s 73(6A) of the 1972Zt and s 26(7) of the Close
Corporations Act prior to its substitution with @ft from 1 May 2011. As a matter of
general principle consequences with a potentiaigjudlicial effect on third parties
should not be allowedto occur administratively with an opportunity for such

parties first to be heard.

[49] Indeed, in the previous judgment (at footnotes A@ &2) | noted the doubts
expressed inHenochsbergabout the constitutionality of s 73(6A) of the B97
Companies Act and observedthat by introducing the unqualifiettospectively

deeming provisions in the subsection the legistattould perhaps have unwittingly

¥"The editors oHenochsberg on the Companies Act 71 of 28q8ess a contrary view without any
motivation. The general effect of the statute heaveyoes against the notion of allowing that a
company should be without directors; hence upoarjparation the incorporator is deemed to be a
director until directors are elected thereaftethim ordinary course (see s 67 of the Act). Thénot
that the directors are reinstated as part of timstegement of the company’s registration does not,
however, imply that any conduct by them purportedithat capacity during the company’s period of
deregistration would be validated. It would, hoeewbe open to such directors to resolve to ratify
their actions during this period. Any unjustly judticial effect of any such ratification would be
amenable to amelioration by the court at the irstaf any affected party in terms of s 83(4).
¥See e.gBarclays National Bank Ltd v Kal®81 (4) SA 291 (W) at 298pland Bank Bpk v Mouton
[1997] 4 All SA 67 (C) at 73i.

*“See e.gKalk v Barclays National Bank LtH983 (3) SA 619 (A) at 633—634.

“’See alsdnsamco(Pty) Ltd v Dorbyl Light and General Engineerirfgty) Ltd 2006 (5) SA 306 (W)
at para 27.
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overlooked the potentially prejudicial consequertoethird parties. That observation
bears repetition:
The automatically operative retrospective effecaaéstoration to the register by the registrar
in terms of s 73(6A) of the 1973 Companies Act appeo have been determined upon by the
legislature without insight into the potentially epdicial effect on third parties of the
restoration of the registration of a de-registaerethpany identified and discussedmsamcor
(Pty) Ltd v Dorbyl Light & General Engineering (Pty.td; Dorbyl Light & General
Engineering (Pty) Ltd v Insamcor (Pty) L&D07 (4) SA 467 (SCA), and overlooking the
considerations identified iBx parte Sengol Investments (Pty) L&B2 (3) SA 474 (T) anEx
parte Jacobson: In re Alec Jacobson Holdings (Rt@)1984 (2) SA 372 (W). As suggested
in note 10, the resultant vulnerability in the Egtive scheme could have been remedied by
the manner in which the administrative functiondemthe scheme were executed.
An administrative process is not as well suitec gsdicial process to determine and
afford appropriate remediesapplying justness andtyedo address the prejudicial
consequences to third parties that can arise amsequence of the restoration of
deregistered companies to the register. The naresloine process to deal with such
potential issues is manifest. Such a process vasded under s 73(6)(b) of the 1973
Act. It was a judicial process applied in the eomtof judicially directed re-
registration. Judicial processes to address thesemuences of administratively
determined re-registration are afforded in termstled comparable English and
Australian statutes. The absence of any provisiotie statutory framework in the
2008 Act for an administrative process to meetribed suggests that remedial relief,
if required, falls to be given in s 83(4) of thetAice. judicially.

[50] The ambit of s 83(4) is wide enough to empower@tcom deal not only with

the validation, conditionally or otherwise, of corpte activity purportedly conducted
on behalf of the company during its period of destegtion, but also, if it is just and
equitable to do so, with any prejudicial conseqesnaf the ordinarily retrospective
effects of reinstatement, viz. the re-establishmehtcorporate personality, the
reinvestment of ownership of property and the retiartion of the company’s board
of directors and general body of members. The Wwidadth of the court’'s power in
terms of the second category of remedy affordsathity to make the effect of any

restoration of the company retrospective, whetlesegally or selectively.

[51] Construing the provisions of s82(3) and s 82(4) the effect that
administrative reinstatement of a company’s regigin retrospectively re-establishes
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its corporate personality and title to its propetiyt does not validate its corporate
activity during the period that it was deregistess@ms to me to give the preferred
result given the choice of meanings availableis i construction that acknowledges
the probably intended significance of the omissioom the currently applicable
provisions of the phras¢he company shall be deemed to have continuedsteage
as if it had not been deregistetad the statutory predecessors of the provisidmns,
still allows the inevitable practical needs boumpdii the reinstatement exercise to be
addressed while minimising the incidence of prejiadi ‘anomalies’ of the sort
postulated in the Supreme Court of Appeal’s judgne@A Focus CGupra. When
the subsections are construed contextually inrttaatner with s 83(4) they are seen to
afford a basis for the role of judicial guidancecontrol that the judgment ikadoma
Trading supra (at para 15) regarded as generally desjr@bkewhich the express
retrospectivity provisions in s 26(7) of the Cl@3erporations Act and s 73(6A) of the
1973 Companies Act had excluded.

[52] This conclusion disposes in effect of the respotidemgument that s 83(4) is
not available when the registration of a company alaeady been administratively
reinstated in terms of s 82(4). In my judgmentititerpretation contended for by the
respondent that an interested person who obtamselinstatement of a company’s
registration in terms of s 82(4) is thereby disdieml from subsequently obtaining
additional relief, if such is required, under thstjand equitable relief provision in
s 83(4)in any event finds no support in the wordafighe provision. Section 83(4)
permits any interested person to apply for rel@ireected with or arising from the
dissolution of a company and the court is empowerash such application to make
any order that is just and equitable in the cirdamses. According to the tenor of the
provision such an application can be made at ame tafter the company’s
dissolution. In my view the phrasat‘any time after a company has been dissolved
is not bounded by the date of any subsequent regivthe company. There is also
nothing in the provision to suggest that the cohaé@n interested persdrshould

be narrowly construed so as to exclude a personhakoapplied for and obtained a
reinstatement of registration in terms of s 82(#he remedy is directed at addressing
any consequences of a company’s dissolution irugistances in which it would be
just and equitable to do so.
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[53] Some of the practical consequences of the dissolutf a company in terms
of s82(3) read with s83(1) and the subsequemstaiement of the company’s
registration in terms of s 82(4) might only becoapparent after the fact. Such a
need, if it were to arise, would require to be added irrespective of whether the
restoration had been effected judicially or adntratsvely. It might also be just and
equitable that such consequences be addresseel iastance of persons who had no

knowledge of or involvement in the application &ministrative reinstatement.

[54] The question thus arises whether it would be just @quitable to make an
order declaring that the conduct of the arbitratjpurportedly on behalf of the

respondent company during the period that it wasokeed from the register be
deemed to have been valid and effective. In ifsplmented notice of motion the
applicant has actually sought an order declarirag #tl the respondent’s corporate
activity while it was not on the register should \mdidated, but | do not think that
would be appropriate; certainly not without genematice to potentially affected

parties. It is appropriate in the circumstancesawofine the enquiry to the validation
of the arbitration proceedings.

[55] In my judgment there is no doubt that it would bstjand equitable that the
arbitration proceedings should be declared valitie respondent’s directors were in
de factocontrol of the conduct of the proceedings on #spondent’s behalf and the
respondent’s interests were represented by seoiorsel briefed to represent it at the
arbitration hearings and in the application to tdar the review of the arbitrator at
first instance’s decision to decline to reopen dhleitration. No doubt both parties
incurred considerable expenditure in respect oathération proceedings in th®na
fide but mistaken belief that the respondent was lggallstent. The only reason of
which | am aware for the reinstatement of the radpat’s registration was to allow
for the current proceedings, which are directlyatedl to the outcome of the
arbitration proceedings, to go ahead and be effggtidetermined. A further
consideration in favour of validating the arbitoatiproceedings between the applicant
and the respondent is that the only reason the isas arisen is because the company
was deregistered through the failure of its directo ensure that its annual returns
were duly lodged. While it would be manifestly wsfj to the applicant were the
arbitration proceedings not rendered effective,ndeg them to have been validly

conducted would occasion the respondent no cogeigghstice whatsoever.
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[56] In my view it is also necessary, by reason of thet fthat the current
proceedings were commenced during the period tiatréspondent company was
deregistered,that an order be made declaring bHestet proceedings be deemed to
have been validly instituted and conducted.

The application for ancillary relief

[57] [Iturn now to deal with the application for anaijlaelief.

[58] Section 31(1)(b) of the Companies Act 71 of 2008tles any person who
holds securities therein on demand to receive witlsbharge one copy of any annual
financial statements of a company required by the At is a criminal offence for a

company to fail to comply with its obligations umdiee provision.

[59] The applicant had been given the financial statésnand draft statements for
2011. It seeks an order directing the responderfumnish it with a copy of its
‘audited, signed financial statements for the y&@t1'. The applicant was informed
by the attorneys then purporting to act for thepoeslent company after its
deregistration that ‘Draft financial statements éndoeen prepared, but they have not
yet been signed off by the auditors because ofithegistration and furthermore the
accountants are still working with SARS to resdlve issue of the refund that SARS
has to pay our client’. | am not persuaded indineumstances that an entitlement to
a mandatory interdict has been established. Té@orelent had in any event not yet
had its registration reinstated as at the dategeaiogs were commenced in October
2011. There is no evidence before court to sugdglest subsequent to the
reinstatement of its registration the company isawmplying with its obligations in
terms of s 31(1).

[60] | am also not persuaded that an order directingeglpondent to comply with
its obligation to lodge annual returns is indicatdt may well be that the company
was deregistered because its management had beess rie this regardhistorically,
but there is no reason to believe that the omisgitinoe repeated. Certainly, if the
applicant were able later to make out a case tleadtrectors of the company had
sought to frustrate the arbitral awards or theceftd the this judgment by allowing
the company to be administratively dissolvedagaimdason of a failure to lodge its

statutory returns, the directors concerned couldeeix to find themselves in real
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danger of being held personally liable for any sodte applicant might incur to

redress the situation.
Costs

[61] The applicant has achieved substantial succesfi@napplication and is
entitled to costs against the respondent compalte applicant has sought a costs
order on the scale as between attorney and cliehas also sought an order directing
that the respondent’s liability for the applicantests should not be paid by the
respondent ‘out of any funds that are attributablfthe applicant] as a shareholder’.
These special orders are sought because it isrmedethat the respondent’s conduct
has been vexatious. In this regard the applicamissel called in aid the judgment
in In Re Alluvial Creek, Ltd1929 CPD 532 in which it was held (per Gardiner JP
that an attorney and client costs order might pdggee made where the proceedings
had had ‘the effect of being vexatious, althoughittient may not have been that they
should be vexatious. There are people who enterlitigation with the most upright
purpose and a most firm belief in the justice @fitltause, and yet whose proceedings
may be regarded as vexatious when they put the sithe to unnecessary trouble and
expense which the other side ought not to bedrs dn approach that has since been

endorsed in a number of subsequent cases. lithiskpposite in the current matter.

[62] The parties had agreed that their dispute shoulgekiéed by arbitration and
that the issues between them should be defineteadimgs before that forum. The
respondent should have pleaded any reliance itedisio place on the alleged
illegality of the underlying transaction. That rhullowed not only from the terms
of their arbitration agreement - which was entargd specifically to deal with the
dispute concerning the extent of the applicantlsling in the respondent company -
but also as a matter of well-established law. Thesequences of the respondent’s
failure to plead what has been the essential asidgs refusal to comply with the
arbitral awards are something to which it shouldsomably have reconciled itself
before the current round of litigation. It shouidve done sowith regard to the
outcome of the review application before Riley Al dhe reasoned determination of
the arbitration appeal tribunal. | also considetoihave been objectively vexatious
for the respondent to rely on its deregistratiorntrjoto avoid the outcome of the
arbitration process when the deregistration hadmed as a result of the failure by its

own directors to ensure that the company compliia ¢ statutory obligations.



36

[63] In the circumstances | intend to accede to theiegomtls prayer that costs be
awarded on the attorney-client scale. | do notveher,consider that there is a proper
basis to give any direction that would have theedffthat the respondent’s costs
liability be determined in such a way as would adversely affect any dividend that
might accrue to the applicant qua shareholderenréispondent. Notwithstanding the
order made in the review application - appareniiy whe intention of achieving such
effect -1 doubt that it would be competent to make such order. If the dividends to
which the applicant might be entitled to receivairthe respondent are diminished as
a consequence of the effect on the company’'s revemufinancial position of
delinquent conduct by the respondent’s directdrs, applicant may, if so advised,
have resort to appropriate remedies to deal wighpibsition. | do not consider that
the costs order that the applicant seeks, so astitggiishthe ultimate impactof a
costs order against the respondent on itself fioa on its fellow shareholders, is a

proper surrogate for those remedies.
[64] In the result the following orders are made:

(@) It is declared that,insofar as the companyipa@te personality and
title to its property were concerned,the reinstaeimin terms of
s 82(4) of the Companies Act 71 of 2008 of thet fisspondent’s
registration as a company had retrospective effeat the date upon
which the first respondent was deregistered, sbttie property that
was vested in it at the date of its deregistrai®meemed to have

remained as its property as if it had not beengistered.

(b) It is further declared, in terms of s 83(4) tbe said Act, that the
arbitration proceedings between the applicant &edfitst respondent
before Mr WG Burger SC at first instance and thiteeabefore
Messrs SF Burger SC, HM Scholz SC and AC Oosthuen
constituted as an arbitration appeal tribunal, dpthe period that the
first respondent was not registered as a companyet as the related
review application proceedings in the High Countd @also the current
proceedings shall be deemed to have been validlly edfectively

instituted and conducted.
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The arbitration award set forth in the ‘Arbibds Award and
Reasons’, signed by W.G. Burger SC, dated 24 JaB@B82and the
costs provision in the arbitration award set outpata 32 of the
‘Appeal Tribunal Award’, signed by S.F. Burger SCM. Scholtz SC
and A.C. Oosthuizen SC, dated 18 October 2010maee orders of
court in terms of s 31(1) of the Arbitration Act 421965.

The first respondent shall be liable for the@lag@ant’'s costs of suit on
the scale as between attorney and client, includlmegcosts of two
counsel. (Such costs shall include the costs fedum connection

with the hearing on 27 February 2012.)

A.G. BINNS-WARD
Judge of the High Court



