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(unreported} and the discussion of the case in "Treated
with Contempt”" in 1994 Employment Law 16.

The value of an interdict, even one granted by the
industrial court, should not be under estimated or
evaluated solety on the basis of its formal legat value
or its enforceability. There has and still prevails in our
industrial society a habit of obedience and a respect
for authority including the authority of the industrial
court. This habit or respect for authority does nat
spring from fear of the legal consequences of
disobeying the court. That is not respect but fear.
Instead it comes from an acknowledgement of the
credibility and the legitimacy of the institution and its
role in society.

There were signs prior to 1991 that this respect was
crumbling. This state of affairs was in no small measure
due to the regular and unjustified use of applications
for strike interdicts by some lawyers who saw the
interdict as the main, if not sole, means of conducting
labour relations on behalf of their clients. The situation
has greatly improved.

The vafue of an application for an interdict is not always
to be found inthe relief which it gains or even may gain.
The interdict has been used time and time again,
especially in the industrial court, as a process which
signats to the other party the urgency of situation. In
the case of a wild cat strike or inthe case of a strike or
a threatened strike which is being handled
incompetently, an interdict usualty succeeds in getting
the attention of a union cfficial or a union lawyer.

It creates an opportunity, backed up by the possibility
of a legal sancticn if the opportunity is not utilised, for
high level union intervention. Experience has shown
that a meeting of the minds frequently ensues which
often results in a mutually acceptable soluticn or
accommoedation of some kind or ancther.

There is ancther cogent, tactical, reason for seeking
an interdict which deserves attention. In this case the
primary purpcse of cbtaining an interdict is not so
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much the legal enforcement of the interdict as the fact
that the successful party is placed by a credible
institution of society, i.e., a court, in occupation of what

has become known as the high moral ground. The

interdict vindicates the winner. The joser is said
authoritatively to be in breach of the law. In the
conventional world this carries some weight. [t can and
sometimes does receive publicity and may have
something of a propaganda value. The possessor of
the interdict may use it to convince consumers and the
public at large of the rightfulness of its case and to
portray the loser as the transgressor of the law.

An interdict may order and require a union or strikers
to desist from the performance of certain conduct or
the interdict may even require them to do something.
The ordinary interdict will not usually explicitly order
the strikers to resume their employment. The question
may be asked but if this is so why would an employer
seek an interdict?

The reascons for wanting an interdict may extend
beyond the immediate value of an interdict. it may also
be in contempiation of possible action which the
employer may consider if the illegal strike were to
persist. The declaration of illegality could be the
foundation of an action for the dismissal of the striklers
on the basis that their participation in an illegal strike
amounts to misconduct or, it may be founded on :
operational requirements linked to an economic crisis
precipitated by the illegal strike.

The court which grants the interdict ought not to grant
an advance approval for the dismissal of the striker in
the event that they disobey the interdict. Such orders
were sought pricr to 1891 and have again surfaced in
one guise or anather. In Rainbow Farms (Pty) Ltd v
FAWU and others (unreported NH 12/3/953) the
industrial court was asked to grant a declarator that
the strikers’ demand {for the dismissal of three
employees) which was the focal point of the strike was
an unfair labour practice. The court noted:

"Applicant argues that it would be open to this
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forum when dealing with the dismissal pursuant to
a strike, to inquire into the reasons for the strike. If
/am able to make that enquiry at that stage, there
is no reason, so the argument runs, to inquire into
the same question before any such strike. The
benefit to be derived from this is that a declarator
thatthe reason for the strike was unfawfuf or unfair,
or that jt showed that the strike would not be
functional to collective bargaining, would
effectively (or perhaps, hopefully) "'nip itin the bud’,
and avoid possible dismissals...."

The court responded as follows:

"Though this is an aftractive argument, { cannot
leave out of account that a strike that complies with
s 65 cannot be an unfair labour practice. There has
not been any suggestion that the strike will not
comply with that section; the indications are to the
comtrary...

I agree with the applicant that the declarator it
seeks is nat an interdict; respondents could stiff
strike in the face of any such declarator. | consider
however that an union, would, rationally, have to
take the view that its teeth had been drawn. In my
fudgment a declarator (particufarly - but not only -
inthe absence of a suggestion of mala fides) would
amount to an unwarranted interference in
powerplay.”

The court displayed a proper appreciation for its role
in power play. A strike in order to induce the
reinstatement of employees is currently a lawful
objective. The fact that from a juridical perspective the
grievance had been attended to by means of a
disciplinary hearing does not mean that the employees
may not try by the exercise of power to address the
situation to their satisfaction. The exercise of power
play is a process, the result of which ought not to be
anticipated by a forum such as a court.

The other principal reason why such an order (an
interdict or declarator) cannot be granted is hecause
dismissal is not merely a function of the law. it involves
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fairness and equity and a process of investigation
which must be carried out by the employer and indeed
it is, and should be, the employer's responsibility for
the termination of employment. This responsibility
cannot and should not be palmed off onto a court;
particularly on an urgent basis, with truncated
evidence and little time for refiection.

In a very real sense the employer who brings a
successiul application for an interdict obtains from the
courts an authoritative advance rufing on the validity
ofthe strike action. The court must consider the legality
of the strike before making its order. Most often a
declaration to this effect is embodied in the court’s
order. The declaration by an authoritative institution
such as a court about the correct legal construction of
the situation is important. it removes what uncertainty
there may be. It is an opinion which is binding on both
parties to the dispute,

Eveniif itis not in strict law binding on every employee
taking part in the strike it is in our view sufficient that it
binds the main protagcnists. It removes the possibility
that any further participation in the strike be carried on
on the basis of a bona fide, albeit mistaken, belief that
the strike or the continuation of the strike is valid,

If this is the case, as it is submilted it is, then thera are
powerful reasons why not only appropriate weight
should be altached to the declaration of the court but
also why the issue of the validity of the strike should,
subject to a right of appeal against that order, be
decisive of the issue. This raises the question of issue
estoppel.

Issue estoppel

Issue estoppel is a rule of law which prevents a litigant
from rearguing a point cf law decided in a previous
decision if:

(@)

the same parties were involved;

the same issue was involved.

(b}

ok
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The issues must be precisely the same e.g., the
validity of the strike may be inissue. It has been
noted by Hoffman South African Law of
Evidence 244 that the rule does not apply to
precisely similar issues.

{c) there must be no collateral issues. This means
that the point in issue must have been essential
for the delivery of the decision,

The rule ofissue estoppel does not seem to have been
raised perlinently in out strike law but it is submitted
that it could be successfully raised. In practice the
parties have often agreed to accept the verdict of a
previous court as binding in a subsequent cases
between the same or virtually the same parties.

Detrimental aspects of an interdict

From the strikers or wouid be strikers point of view an
interdict is an undesirable feature because of the
limited time afforded to respond to the application and
because the balance of convenience usually, but not
inevitably, favours the applicant, in these cases the
employer. Possibly it would do our courts well to take
into account the practical realities of the situation as
was done by Lord Diplock in NWL Ltd v Nelson [1979]
IRLR 478 HL. He said, referring to the applicable
statute and English precedent:

My Lords, when properly understood, there is in
my view nothing in the decision of this House in
American Cyanamid Co v Ethicon Ltd to suggest
that in considering whether or not to grant an
interlocutory injunction fan interdict] the judge
oughtto give full weight to alf the practical realities
of the situation to which the injunction will apply...

One of the practical realities to which Lord Diplock
referred is that fact that an interim interdict may well be
final.

The exercise of a discretion to grant or refuse an
interim interdict is not subject to appeal. However the
decision of the industrial court on application for an
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interdict can be reviewed. A decision by the Supreme
Court can beappealed againstand will succeed ifthere
is an error of law as was the case in Steel and
Engineering Industries Federation and others v
National Union of Metalworkers of SA (1) (1992} 13
ILJ 1416 (7).

A A Landman
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Bills, bills and still
more bills

arliament has been extremely busy on the fabour

front. Four bills were adopted which affect the
labour community to a greater or lesser degree. Here
follows a synopsis of the most important features of
the Bills.

Agriculture

The amendments brought about to the Agriculturat
Labour Act are in the main technical amendments. All
the amendments need not be mentioned here.

The Act now makes in clear that the Rules Board which
makes rules for the industrial court may make rules for
the agricuitural labour court. The rules board is
however expanded for this purpose to include
representatives of emptoyers and employees engaged
in farming activities. The rles board may now also
make rules regarding the right of representation in the
court. Atime limit has been introduced in regard to
the referral of alleged unfair labour practices to the
court. Such referral must be made within 180 days of
the commencement or cessation of the alleged unfair
labour practice. The court may, on good cause shown,
condone the non-compliance with this provision.

The powers of the industrial court when dealing with
an appeal from the agricultural labour court has been
spelt out in more detail.
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A potentially important, but prabably ineffective
amendment, provides that an order of the agricultural
labour court may be enforced as if it were a decision
of the Supreme Court. Previously the Act only dealt
with the enforcement of orders sounding in money.
The effectiveness of this amendment is doubtful in the
light of the limited interpretation which the Supreme
Court has given to the similar provision in the LRA
regarding orders of the industrial court.

it has now also been made clear that an unfair [abour
practice should be deait with by the agricultural labour
court or the industrial court uniess the parties have
agreed that it be referred to arbitration.

The Act has been amended to allow an employer and
employees who have agreed to contract out of
compulsory arbitration to strike and to engage in
lock-outs.

Certain oversights regarding the applicability of the
Basic Conditions of Employment Act of 1983 have
been rectified. A 'farm worker" now includes an
employee who wholly or mainty performs domestic
work on dwelling premises on a farm, The farmer and
his farm workers are authorised to conclude g written
agreement in terms of which the ordinary working
hours are extended for a period not exceeding 4

months but not by more than 8 hours per week. The
'
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management the bitl provides that any public holiday
is exchangeable for any other day which is fixed by
agreement or agreed to between an employer and an
employee. The limitation being that the employee is
still entitied to 12 public holidays but the timing may be
altered by individual agreement. It is considered that a
collective agreement between employees and an
employer or emptoyers would also be enforceable.

Every employee is entitled 1o at least the number of
public holidays provided for in the Public Holidays Act.
This of course means that additional holidays may be
negotiated. Every employeeis also entitled to payment
for every public holiday. This payment is to be at least
as favourable as the payment provided for by s 11 of
the Basic Conditions of Employment Act of 1983.
Basically an employee must be paid the usual
remuneration if he or she does not work on a public
holiday which falls on a day which is otherwise and
ordinary working day. If the employee however works
on the public holiday, and there is no prohibition on
this being done, then additional remuneration is
payable. Note that there is a special provision dealing
with employees engaged in activities which are
declared to be continuous activities.

The Act also provides that where an employee is
entitled in terms of a wage regulating measure,
agreement or contract of employment to morethan the
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must be reduced as provided.

Public Holidays

The Public Holidays Bill operates in two ways. It
repeals or amends part of the Basic Conditions of
Employment Act of 1983 and the Mines and Waorks of
1856. It also overrides these Acts and indeed all other
legislation inciuding wage determinations and
industrial council agreements, See s 5.

Twelve public holidays are introduced. If a public
holiday falls on a Sunday the following Monday is to
be a public haliday. In a concession to labour and

number of public halidays as provided for inThe Act,
the wage regulating measure, agreement or contract
is not effected by the Act. This means that the
obligation on the employer are not to be increased by
virtue of the Public Hotidays Act.

The Basic Conditions of Employment Act as apptied
by the Agricultural Labour Act of 1993 are also affected
by this new Act.

NEDLEC

The National Economic, Development and Labour
Council Bill proposes the absorption of the NMC into
the newly created NEDLEC, a body which will also

Page 47



Contemporary Labour Law

LI L LIN AR Ghem AR AT A AR A AT AL AR e A,

perform the functions hitherto performed by the
National Economic Foriim {the NEF). NEDLEC is to
consist of four chambers, namely a public finance and
maonetary chamber, a trade and industry chamber, a
labour market chamber and a development chamber,

The councll is to consist of members who represent
organised business, members who represent
organised labour, members who represent
organisations of cormmunity and development interest
and members who represent the State.

NEDLEC is enjoined to pursue five main goals
including the consideration of all proposed labour
fegislation relating to the labour market before it is
introduced in Partiament. Effectively this seems to
mean that no labour law bill may be tabled in
Parliament without it having been considered by
NEDLEC.

Reports of NEDLEC inctuding its annual report are to
be submitted to the Minister of Labour and thereafter
laid on the table of the Senate and the National
Assembly.

Integration of labour laws

interms of the Constitution all the Acts and decrees of
the former TBYC countries and self-governing
territories remain valid until repealed. The Integration
of Labour Laws Bill empowers the Minister of labour to
repeal the labour laws and decrees of the former TBVC
countries and self-gaverning territories and to apply
the labour faws of the Republic in those areas.

Labour Law Reform

he Department of Labeur intended to publish the

negotiating document (in bill form) and the
memorandum of the ministerial drafting committee in
October, subsequently in November 1994. The
publication of these documents has again been
delayed. it is expected that these documents will be
published late in January or in February 1595. CLL will
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be devoting an issue to a discussion of the proposed
changes.
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Not seeing eye to eye -
non-disclosure of facts by
an employee:

W A Norval v Vision Centre Optometrists
{unreported: NH 11/2/18218)

orvatlwas a student optometrist. He was employed

oh a casual basis in the respondent’s practice
where he worked under the supervision of a registered
optometrist. When a vacancy occurred at the
respondent’s Randburg branch she offered the
appointment to Norval. He was provided with a letter
of employment. The respondent stated that she had
assumed that Norval was a registered and qualified
optometrist in terms of the Medical and Dental and
Supplementary Health Service Professions Act.

The respondent at the behest of the Optometric
Association provided them with a list of all optometrists
employed by her. Included in the list was Norval's
name. The association advised the respondent that
Norval was neither registered nor qualified to practice
asan optometrist. The respondent was prohibited from
employing him,

The respondent then informed Norval that she was
dismissing him because he was unqualified. The
respondent did not demur. He was paid a sum of
mocney. Subsequently he complained that his
dismissal had been unfair.

The respondent stated that she believed that Norval
was deceitful in that he posed as a qualified
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optometrist whilst he knew that he was not qualified
and that he was awaiting his results for an examination
he had rewritten. Until he received his resuits he could
not be registered nor practice.

it was put to the respondent that she had dismissed
Norval because he was in financial difficulties. She
denied this saying that her husband had made
arrangements to assist Norval in this regard.

Therespondent emphasised that as a result of Norval’s
conduct and representations she had assumed that he
was qualified to practice. She conceded that she did
not ask him any questions nor did she require any
)documentary proof. She stated that she was nat in the
habit of asking for certificates and that Norval should
have communicated to her that he was awaiting the
results of a supplementary examination.

Norval, in his evidence stated that he had advised the
respondent that he was writing examinations in
November 1993. Norval wrote the examinations. He
passed three subjects at RAU and obtained a
supplementary examination in one subject at UNISA.
This he wrote on 13 January 1994. On 14 January he
met the respondent and according to him he informed
her that he believed he would pass. He said he had no
knowledge that the law required him to be registered
_in order to practice. He denied that when the
‘ respondent dismissed him that she had totd him of the
reason for his dismissal. Norval did not appreach the
respondent when he received his results from UNISA.
The court, referring to Le Roux and Van Niekerk The
South African Law of Unfair Dismissal 90-91 said
that where a contract has become permanentty and
objectively impossible to perform and this is not due
to a fault of the parties the contract comes to an end
automatically.

In addition if a statute expressly states that a contract
will be void unless a prescribed condition is fulfilled and
it is not fuifilled then the parties may resile from the
contract or it may mean that the contract is
unenforceable pending the fulfillment of the condition

and they may not resile from it. The court had regard
to the Medical and Dental and Supplementary Health
Service Professions Act 56 of 1974 and came to the
conclusion that as Norval was not qualified the
contract was null and void.

The court concluded that as no employment
relationship had come into being there could be no
unfair labour practice and the application was
dismissed.

Juggling arbitration and
adjudication?

M N Mapu and others v Fastlane - Port
Elizabeth Branch (Subdivision of Grinrod
(Pty) Ltd) (unreported NHE 11/2/807)

astlane dismissed several of its employee. A

dispute had arisen betweenthem and Fastlane. The
dispute had been referred to arbitration in terms of a
voluntary agreement. The arbitrator was required to
determine whether the dismissal of the employees was
procedurally fair and substantively valid. The
arbitrationtook place in November 1992, The arbitrator
reported and made an award. The arbitrator ordered
the reinstatement of the employeas but required the
employer to hold an appeal in regard to afinaf warning
and if this warning was confirmed, Fastlane was
required to reconstitute the disciplinary hearing and to
hear new evidence and submissions and to reconsider
a penalty.

Fastlane comptlied with the award and after
consideration imposed a penalty of dismissal. An
appeal, required by the award, was also held but the
dismissal was upheld. The émployees who were still
aggrieved referred an alleged unfair jabour practice
dispute arising out of the "second" dismissal for the
same offence to the industrial court for determination.
The crisp question before the industrial court was
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